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provision against dowry in the forth-

coming constitution.

Vincent Calderhead

International

Jurist, Country Director, Nepal
Article 31 is a matter of dis-

Commission of

cussion because due to ambiguity it
might influence the rights related
with economic, social and cultural
rights at the time of implementation.
Rights regarding accommodation,
health and food are indispensable for
us whereas Article 21 in the report
hasn’t been able to encompass these
rights. Dalit, women and janajati
rights activists will feel these rights
are more important. These have to
be included in the forthcoming con-

stitution.

Meghraj Pokhrel,
Student
Non-Residential ~ Nepalis
have to be given opportunity to
invest in Nepal. We are in need of
resources and seeking them. They

shouldn’t be unjustly dealt.

Kanakmani Dixit,
Journalist and Rights Activist

We have to write the forth-
coming constitution being guided by
the good provisions of the constitu-
tions in the past regarding funda-
mental rights. To have proper sketch
about federal and republican struc-
ture of the country and to have pos-
itive action and discrimination will
make the constitution better. We are
going to forget the good practices of
the past, this shouldnt happen.
While writing constitution class
should be taken as the prime issue
but due to politicization many issues
have been allowed entry into this
draft. This will make the constitu-

tion complex. Constitution should
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be precise, liberal, explainable and
amendable. My opinion is that new
constitution should be made based

on the concept of class.

Ushakala Rai,
Member, CA Fundamental Rights
and Directive Principles

Whether equality can be a
base and principle of constitution
writing or not has been a matter of
debate. Equality and nationality
can't be ignored. Going contrary to
its provisions the constitution of
Nepal 2007 has also discriminated

While writing constitu-
tion class should be taken
as the prime issue but
due to politicization
many issues have been
allowed entry into this
draft. This will make the

constitution complex.

women in the case of citizenship.
Citizenship showing descent and
gender identity is necessary, it must
be retained in the forthcoming con-
stitution. Constitution itself should
speak that missing issues will be
included later.

Anandamohan Bahattarai,

Justice, Appeal Court, Patan
Primarily, these provisions

included in the draft have to be

revised. The Interim Constitution

made many rights as the claim rights

and it was a significant achievement.

One the one hand, rights are being

explained and, on the other hand,
role of the courts as regards imple-
mentation are being shrunk. How
can we maintain balance between
these two issues? Theoretically, to
include the issues that can be
addressed through law in the consti-
tution might be reasonable but it
will create problem in the future at
the time of implementation. Under
right to freedom it is stated in the
draft that there is freedom to open
political parties in Nepal, however,
the prohibitory clauses in the draft
are dangerous. Such prohibitory
clauses are frequently used whereas
only limited use of such clauses is
entertained in constitutions. Political
parties shouldnt be restricted in the
future due to explanation of any
clause in the draft.

Victims have right not only
to be informed, they have right to be
involved in legal proceedings also. If
we are guaranteeing rights represen-
tation judicial process, victims par-
ticipatory rights should also be guar-
anteed. Many cases are being
revoked due political pressure and
without any particular bases that has
nurtured impunity in the country,
so, constitution should have provi-
sion of retroactive law under right to

justice to stop this.

Dr Gopal Krishna Siwakoti,
Human Rights Defender

Those issues that can’t be
instantly implemented have been
made fundamental rights so it is dif-
ficult to accept. This has posed ques-
tions- Is the state capable to imple-
ment these rights within two years?
And, what happens if the state laws
are not made within two years? Non-
residential Nepali shouldn’t be given
NRN identity card.
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Harihar Dahal,
Senior Advocate

The words used in the draft
show that political parties are being
restricted and political pluralism is
being denied. No provision should
be there in the constitution that
restricts freedom of political parties
to express and exercise their opin-
There needs
between the issues to be included in

ions. demarcation

the constitution and to be addressed
through laws. This draft has to be
revised for this purpose as well. The
words and phrases used in the draft
like- "people’s movement”, "people’s

o

war", "Madhesh movement", "disap-
peared family", "injured in the
movement” etc are not appropriate
to use in constitution. Constitution
should be practical; many issues
encompassed by the draft can be
addressed through formulation of

laws.

Mohan Prasad Situala,
Justice, Supreme Court

I agree with the issues raised
by Ananda Mohan Bhattarai,
Harihar Dahal, Bhimarjun Acharya
and Chandra

Comments on the draft are insuffi-

Kanta Gyawali.
cient. It seems that constitution has
attempted at including interests and
demands of all. This cant be done.
Constitution should be written
being guided by features of UDHR
and its articles 30 and 31 are more
important to take into account while
drafting constitution. Intellectuality
of the citizen of a country is meas-
ured through the type of constitu-
tion they have in their country.
Constitution making is not a matter

of moving in emotion.

Badri Bahadur Karki,
Senior Advocate

In term of materials, many
issues have been included in the
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draft. The drafters have to see the
things through the minimum legal
parameters. Half of the issues in the
draft can be minimized. Things can
be revised but it matters whether or
not CA members accept it. We are
commenting and helping for the
revision, this is our perspective, but
we should be able to convince the
CA members that their issues and
concerns are guaranteed in the con-
stitution. This draft reflects that
debate is between the experts and
politicians. CA has many differing
views as regards enshrining the fun-
damental rights in the constitution.
44 members in the committee have
shown their so many differences,
what will be the differences while
discussing the draft in the full house
of 6012 What will be the values and
weight of these fundamental rights at
that time? This draft has to be
revised. This draft is likely to create
problem in the future. Some words
used in the draft are too controver-
sial.  Linguistic euphemism is
required. The term ‘Disabled’ has to
be replaced with ‘differently able’.
Under social justice it is not clear
whether farmers’ rights or duties are
being dealt. It lacks clarity regarding
right to property. It is necessary to
adopt article 12 of the Constitution
of India. Fundamental right is a
basic guarantee. Central bank has to
be one of the parts of central power.
This draft hasn’t maintained balance
between right of individuals and

groups.

Sherbahadur KC,
Advocate

Following the guarantee of
fundamental rights it should also be
guaranteed that there will be inde-
pendent judicial system.
Constitution drafters will have to
pay attention in this regards. If

Supreme Court is not valued, inde-

pendent judiciary can’t exist.
Particular party’s philosophy should-
n’t be imposed in the constitution.
Perceive that Nepali people are the
representative of all; this will safe-
guard the fundamental rights. Many
words in the draft have tried to curb
political parties, omit these words
and adjectives. Omit ‘basic’ and only
keep there that there will be the
guarantee of education, health,
employment and accommodation.
Also mention that these rights will
be guaranteed phase-wise. Such
things can’t be accomplished at once.
First be determined which system of
citizenship to adopt-whether in term
of place of birth, in terms of parents
or naturalization. We can’t have dou-
ble system. Nowhere in the world is
such practice in use. Nowhere in the
world double nationality is allowed.
It has been heard here. Non-residen-
tial Nepalis™ issues shouldn’t be dealt
in the constitution; rather, those
have to be solved through laws. Laws
should provide them privileges. If
they want to come to Nepal they will
get their citizenship after 12-15
years.

Baburam Dahal,
Advocate

Prohibitory clauses can be
there but such clauses should not be
used to obstruct the things. It should
be clearly written in the constitution
when the prohibitions apply. “Will
be as per the law’ can’t be written.
We are trying to write constitution
based on past incidents. Indian con-
stitution has given power to the
President still power is not misused
there. We have been cynical as to
abuse of power.

Dr. Ramdayal Rakesh,
Rights Activists
The draft report talks about
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the rights of Dalits. However, there
is a community in Tarai which is
known as ‘backward class’. It is
known as ‘backward’, ‘Other
Backward class’ in short - OBC.
They live from East to West in
Nepal. They cover 22% of total pop-
ulation. It has its own identity. This
word is there in the draft but it has
to be written at the forefront of the
list. I have a suggestion regarding cit-
izenship. It is not good that we have
to wait for 15 years. Indian constitu-
tion has written how one becomes a
citizen. You probably know this. We
talk about America and Switzerland
and are committing mistakes by not
keeping our ground reality in mind.
Rest of the things has to be given to
the law and parliament to categorize

what type of citizen one is.

Rakhsya Basyal,
Advocate

Citizenship is a sensitive
matter. We should write ‘denounced’
rather than ‘in the process of
denouncing’ in the case of foreigners
trying to be Nepali citizen. So, I am
against the idea of Chandrakant
Gyawali.

Haribansa Tripathi,
Law Expert

Regarding the right to prop-
erty the draft report has stated that
compensation will be given as per
the law. Chandrakant Gyawali’s
paper on page no 3 talks about
appropriate compensation in the
case of illegal detention. Similarly,
under rights of the consumers it has
also been stated that persons affected
by substandard goods and services
will be given compensation. Of the
three rights regarding compensation,
in two instances the word ‘appropri-
ate’ is used. Not only the matter of
compensation, it should also be

made clear in the constitution for
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what purpose the state will take the
properties of people. The fifth point
in right to equality states that with-
out gender discrimination there will
be equal right on the ancestral prop-
erty. It is not clear whether it applies
in the case of the daughters married
away as well or not. If it applies in
the case of married away daughters
as well, we are creating another con-

tradiction.

Conclusion

Most of the speakers in the
program viewed that the rights that
are beyond the capacity of means
and resources of the country should-
n’t be provisioned as the fundamen-
tal rights in constitution. Most of
the speakers' view was that together
with the increased number of funda-
mental rights state should also
enhance its capacity. It was also
viewed in the program that, citizen-
ship being one of the sensitive issues
of a state, citizen of the country
shouldn’t be deprived of citizenship
and non-citizen shouldn’t enjoy
Nepali citizenship. The participants
showed their solidarity on the matter
that state should write constitution
being guided by UDHR, ICCPR,
ICESCR and other international
human rights instruments taking the
capacity of the state into account.

Referring to the failure of the
state to implement the rights regard-
ing employment, food sovereignty
and social justice provisioned in the
Interim Constitution 2007 in the
absence of laws, the law professionals
in the program underscored the need
of formation of law for the guaran-
teed implementation of the rights
included in the draft. It was opined
that constitution should be written
based on geographical location,
social situation, neighboring coun-
tries’ situation and practicality.

Similarly, constitution being a polit-

ical and legal document, it was
agreed that experts do have crucial
role in writing constitution.
Participants focused that constitu-
tionalism and the mechanism to
curb the power of the government
were needed for a constitution to be
a good constitution.

The participants commented
that fundamental rights are increased
and power of the courts is curtailed.
The participants disapproved the
provision of banning political par-
ties. They focused on the need that
constitution writing should be based
on international human rights
instruments like UDHR, ICCPR

and ICESCR.

Suggestions

» Hold further discussions on all
the fundamental rights provi-
sioned in the draft report.

» Those
addressed through the formula-

rights that can be
tion of laws shouldnt be provi-
sioned in constitution.

» Universal Declaration of Human
Rights should be the base of
writing constitution.

» Interrelated issues that create
confusion shouldn’t be repeated-
ly written in constitution.

» Together with the increment in
the number of fundamental
rights state should also increase
its capacity.

» Pay attention in choosing dic-
tion; avoid ambiguities and
maintain political correctness.

» Constitution shouldn’t be writ-
ten being affected only by the
pressure of the people and polit-
ical interests.

» Include the rights of the victims
of crime.

» Prohibitory clause regarding

political parties should be omit-

ted
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