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Foreword to 24" yearly edition:

Year of Triadic Distression: 2015

The year 2015 will be marked in the history of Nepal as one of the worst
deleterious time due to a devastating natural calamity followed by a weak
governance, callous agitation and unwarranted foreign intervention.

his edition of Human Rights Year Book comes to you reporting on the whole

year of 2015, that saw Nepal victimized by an earthquake in mid-spring,
thereafter by polarization linked to constitution-writing, topped off by an economic
blockade spanning over the second half of the year. As far as politics is concerned,
the people were made to suffer by the absence of elected local government, inefficient
leadership at the national level, and the radical politics of agitating parties.

The earthquake of April 25, as well as the aftershocks, created great distress and
uncertainty among the people at a national scale. It impacted a society already suffering
from political turbulence linked to the seven year effort to write a constitution. When
the constitution-writing finally moved to a conclusion, there was activism against the
negotiated draft by a section of plains-based politicians, followed by a full-blown agitation
after the promulgation on September 20, 2015. This was followed by an economic blockade
conducted by the neighboring country, which added a humanitarian and economic
dimension to the existing political and geopolitical crisis confronting the society.

Politics is regarded as the mother of all policies and politics should be driving the
policies, but here it worked to dismantle all policies to promote a character of negation by
establishing only the particular leaders or parties. It was due to this reason that we find
the year 2015 being presented in this book as more devastating than the previous years.

In the modern era, the people of Nepal have had to wage popular movements
starting from 1950, through to 1990 and 2006. The Maoists went underground in 1996
and started an armed struggle, which set the stage for violence in later movements.
Nevertheless, the 2006 People's Movement which challenged the autocratic kingship was
also conducted peacefully with mass participation. The Madhes Movement of 2007-08 was
also a peaceful protest to challenge age-old discrimination.

In 2015, before and after the promulgation of the Constitution, the Nepali people
and economy were made to suffer from a movement led by some plains-based leaders
in the United Madhesi Front. This agitation was marked by extreme populism, radical
rhetoric including incendiary speech, and aggressive behavior on the streets including the
use of staves and rudimentary weapons. The agitation was irresponsible as it denied due
process, responsible negotiation, and the concept of chain of command. Political parties
and individuals who held different points of view were treated as enemies, and those civil
society members who disagreed were silenced under threat of social ostracism. As lay
members of the population were pushed towards aggressive action, public transport as
well as media personnel came under indiscriminate assault.

The goal of the agitating leaders, who had been largely rejected by the voters in
the elections of November 2013, seemed to reject the procedures of writing a constitution



through a duly elected and empowered Constituent Assembly. Indeed, the agitation
seemed geared towards making the Constituent Assembly unsuccessful. There was a
malicious effort to spread false information about what the Constitution contained as
it related to the plains population. For all its failings, the youngest constitution in the
world is built on the premise of equality, dignity and rule of law, and yet that is not what
the propaganda spread among the Madhesi and Tharu populace stated — they were told
that they would be second-class citizens, even that Indian brides in their homes and their
children would have their citizenship annulled. Surprisingly even officials and ministers
of the Government of India, without apparently even having read the Constitution, joined
the choir to suggest that the Madhesi people of Nepal were being discriminated against.

Whether it was issues related to perceived discrimination of the Madhesi citizens
of Nepal, or matters such as relating to natural resources of the Nepal Himalaya, the
Government of India went as far as to impose a blockade to indicate its disapproval with
the Constitution. Certainly, this action by India — conducted through its official wings
including the SSB border force, Indian Customs and the Indian Oil Corporation — was an
unfriendly act against a neighbor, contravening a series of international legal instruments
as well as the Panchsheel principles of good-neighbourliness. The resulting humanitarian
crisis that the Nepali people have had to face was reported, together with the evidence, by
the human rights organizations before the United Nations.

There is no denying the fact that cultural, ethnic, gender and class-based
discrimination exists in Nepal, but the new Constitution actually represents an attempt
to address the historical marginalization of communities. The agitation in the plains, as
well as the blockade by India, have only used the excuse of the Constitution, each for its
own purpose. It has to be noted that no activist has filed cases before the Supreme Court
of Nepal on discriminatory clauses in the new Constitution. After all, the Supreme Court
is one which has issued numerous decisions that correct actions by the state, including
in legislation. Furthermore, the new Constitution provides for a Constitutional Bench to
hear specifically cases related to definition of the constitution.

The agitation was also ever ready to changing its demands, and over time even
as the aggressiveness on the streets grew, and with the Parliament having passed its
First Amendment, the allegation of discrimination has faded away. In the end, only the
matters of demarcation of federal units and electoral districts delineation was left. It
has been reported that all the parties including those in the agitation were agreed on
how to rectify the shortcomings. It was unclear why the agitation as well as the blockade
continued.

Even as the earthquake survivors, having overcome the challenge of the monsoon,
braced for the extreme cold of the winter, the Indian authorities at the border stopped
the transport of essential supplies to Nepal at all border points including those where
agitators had not blocked. These included petroleum products, essential medicine, agro—
fertilizer, and other essential goods required by land-locked Nepal. The sit-in by protestors
in the no-man-land at one transit point (Birgunj-Raxaul in the central plains) was used
as a pretext by the Indian Government in shutting off supplies to Nepal in all the transit
points from east to west. There are many pointers to the fact that the Indian blockade was
as per plan, including in the statements issued by India’s Ministry of External Affairs and
a statement by Sushma Swaraj, the Indian Minister for External Affairs, in the Indian
Parliament.

As a result of the blockade, paddy production of farmers across the country (with
the plains as the main producer) declined by 45 per cent. The produce of sugarcane



and vegetable farmers dried up or lay decomposing in the field itself. Kidney patients
undergoing dialysis lost their lives for not being able to access the service. Some 3.5 million
children were deprived of immunization. Two million workers, mostly day labourers, lost
jobs.

It has to be made clear that the unhappiness of the Madhesi Front was not against
the victims, but against the state establishment. And yet the Madhes-centric parties
involved were willing tools of the blockade enforcers. Nor were these parties ready to
debate in the Parliament and lay out their demands and objectives for discussion and
resolution. All they were willing to do was place some individuals in dharna at the
Birgunj-Raxaul transit point.

Having listed the weaknesses of the Front’s agitation, one must condemn the
excessive use of force by the security forces (Nepal Police and Armed Police Force), leading
to more than 49 deaths. One must first note that the run of violence began with the heinous
Iynching of eight policemen in Tikapur (Kailali District) on August 24, 2015. Certainly,
this would have made the security personnel lose motivation due to the psychology of
fear, especially when the demonstrators use staves and household weapons. But nothing
justifies the fact excessive use of force by the security agencies, for the duty of the State is
to protect the people and use proper protocol to tackle demonstrations.

We unequivocally demand an independent investigation into the excesses that
took place during the agitation in the plains, as the state has particular need to be both
extra responsible and accountable for violation of right to life. At the same time, excess
committed from the side of the agitation, including incitement to violence as well as
killings, must also be investigated. On the whole, the goal has to be to bring an end to the
impunity that has been gaining ground in the country.

We are constrained to say that the present coalition government lacks a concrete
strategy and motivation to provide good governance, including in the arena of human
security, rule of law, development of infrastructure and economic development. For
example, the government has been good at raising expectations in providing cutting-edge
infrastructure in terms of geo-thermal, wind and solar energy, in opening up trade routes
to the north, or modernization of public transport. However, the government has not been
able to follow through on its promises made, even while it has allowed syndicates and
unaccountable officials to run rough-shod over the populace.

On the whole the life of the poor and marginalized people of Nepal has been made
harder by the incapacities of the sitting government and the excesses of the agitation,
as well as the domineering discreet actions of India. A general perception of Nepal has
been established as a country with no pride and dignity, no movement in the economy,
and a county mired in corruption. After all, this has become a country which cannot even
spend 16 per cent of its annual development budget, which is weak enough not to be able
to raise international concern over a blockade slapped on it, and a country where civil
society has been made so cynical that its own citizens write in Indian newspapers urging
India to teach Nepal a lesson through unprovoked intervention. In the end, the country
had to suffer a blockade for adopting a constitution through due process, with 89 percent
participation in the CA, and 507 voting to promulgate the Constitution. The Nepali state
was not even able to defend itself internationally.

The state’s weaknesses — meaning the weaknesses of the senior most in the political
parties — are visible in numerous areas. For example, the police posts in the border
areas were pulled out in the name of political expedience, putting the local population
at the mercy of brigands. The hesitation of the National Human Rights Commission to



fulfill its own obligations, from the police excess to the lynching by agitators to even the
torching of its own vehicles, also testifies to the particular situation in Nepal where even
independent entities of state are cowed down and defensive. And, tragically, the long-
standing cases of the victims of the ten years’ conflict have now been overshadowed by
recent agitations, which means that the perpetrators from the ranks of the former rebels
as well as the security forces are running free. Individuals who are in the watch list of the
courts have become cabinet ministers. Meanwhile, Nepal has begun to slide in terms of
human development, whereas it had been able to maintain momentum even in the worst
days of the conflict.

The public needs to be made aware that the real meaning of ‘inclusion’ is to
have available the opportunity for capacity building. Until the principle of ‘progressive
realization’ of commitments made in the Constitution is enforced, the elites in the specific
caste and ethnic categories will continue to enjoy the pleasure of utilizing power in the
name of the people.

Nepal has become a country that is a democracy in name, but curiously the
governance from the top to the bottom has been taken over by what can only be called
a ‘syndicate politics’ which functions under the so-called principle of consensus. All the
parties call themselves advocates for democracy, human rights and rule of the law, but we
cannot see this in their decisions and actions. More than anything else, they seem not to
want to utilize the floor of Parliament for important debates, relying instead on decisions
by cabals behind closed doors. And neither is there any hurry among the power brokers to
conduct elections at the local level so that the populace is at least protected at the ground
level. They would instead put forth their agenda before foreign powers but never debate
it the Parliament of Nepal, before the eyes of the people.

The year 2015 saw a continuation of the consistent trend of excess by the
politically and neglect on the people, only more so. Nepal’s society and economy suffered
from a weak government that seemed removed from the people’s concerns, from callous
agitations in the plains, and unprovoked intervention by the neighbouring power. With
the indiscretions and inactions, the year 2015 added salt to the injury suffered by the
citizenry already brought low by the earth’s tremors in April-May.

Nepalis are known around the world for their resilience, patience, and good cheer
amidst adversity. While the citizenry has overcome the various challenges placed before
it in the past — and continuing in 2015 — they hold on to their hopes and aspirations for
ultimate victory against the forces that promote division, disharmony, polarization and
poverty.

February 19, 2016
Subodh Raj Pyakurel
Chairperson



Overall Assessment
Constitution Heralds Hope




1. Background
he year 2015 has been marked
as a historic year for Nepal as
the elected representatives drafted the con-
stitution. Nepal established a new identity
by becoming the 43" nation in the world to
draft a constitution through the Constitu-
ent Assembly (CA). The constitution is not
only the main law of the country, but also
a foundation to rest the decade-long tran-
sition. This constitution also concluded
the most significant chapter of the peace
process. Hence, the new constitution has
awakened great hopes in the country that
has been plagued with various difficulties

since two decades.
This is the sixth constitution in
Nepal's constitutional history that started
from the Government of Nepal Act, 1948.
Drafted by the sovereign Nepali citizens,
the constitution shoulders the responsibil-
ity of making Nepali people fully empow-
ered. This constitution, endorsed by almost
89 percent of the members of the CA, in
itself is indicative of democracy. However,
this year was not just limited to pleas-
ing results. Due to the incomparable loss
caused by the earthquake and the abuses
during the Madhes movement, this year

Nepali people became more vulnerable.

Life in the 14 districts most-affect-
ed by the earthquake did not return to nor-
malcy till the end of this year. The citizens

No. of People Killed in 2015 )

B By State B By Non-State

of these areas were deprived of basic rights
as the problems created by the earthquake
were not addressed. Even after several
weeks of the devastating earthquake, re-
lief programs concentrated only in urban
areas and places with easy road access.
During the monitoring of relief distribu-
tion, the food distributed by the World
Food Programme was found substandard.
This issue, which was published in INSEC
news, drew national and international at-
tention. Nepal Government, which used to
remain indifferent to such issues before,
seemed serious this time. The earthquake
victims did not get relief from their trou-
bles till the end of this year due to mana-
gerial flaws. Available resources were also
not distributed effectively on time. Accord-
ing to the Central Child Welfare Commit-
tee, more than 1.1 million children and el-
derly people of the 14 earthquake-affected
districts were compelled to live in a high
risk of cold.

The fear of earthquake persisted
while the Madhes movement that began
with the constitution making process con-
tinued until the end of the year, infring-
ing not only the fundamental rights of the
people but also severely affecting children,
women and people with disabilities. The
schools that were closed for more than four
months in Tarai reopened only from the
end of the year. According to the UNICEF
report, health of over 3 million children
of Nepal is at high risk owing to the lack
of essential supplies caused by the five-
month long agitation and blockade.

49 people, including an Indian na-
tional and six children lost their lives dur-
ing the agitation against federal demarca-
tion this year. The extremely violent be-
havior of the protestors and use of force by
the state were criticized at both national
and international level. The National Hu-
man Rights Commission urged the gov-
ernment to take strict actions against the
violators of human rights, which included
both the state and non-state actors. How-
ever, no actions were taken till the end of
the year.

Situation of Human Rights in 2015: Overall Assessment
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By State

After the promulgation of the con-
stitution, India showed its dissatisfaction
and enforced a blockade which affected the
lives of people all over Nepal. Till the end
of this year, the situation did not return to
normalcy. The various meetings between
the United Democratic Madhesi Front
(UDMF) and government did not yield any
concrete conclusion.

During the second cycle of Nepal’s
Universal Periodic Review (UPR), a civil
society report was presented at the Hu-
man Rights Council on November 2015.
The report highlight the major hurdles to
the constitution making, also highlights
the issue of ongoing corruption, women
and children.

Transitional justice mechanisms
were not set up even nine years after the
signing of the Comprehensive Peace Agree-
ment between the Nepal Government and
the then CPN-M. This year, Commission
on Investigation of Disappeared Persons
and Truth and Reconciliation Commission
were formed. However, the commissions
were not able to perform any productive
work even after one year of its formation.

Informal Sector Service Center
(INSEC) has been regularly monitoring
the incidents of human rights violations.
INSEC has been publishing the Nepal

By Non-State

Human Rights Yearbook as a monitoring
report since 1992. District Representa-
tives present in all 75 districts have been
monitoring the incidents of human rights
violations and abuses in their respective
districts and documenting them.

In 2015, the number of human
rights violations by the state decreased,;
however, due to lack of government protec-
tion to its citizens, many became deprived
of human rights. This year too, women
and children were the major victims of vio-
lence. It is expected to decrease such inci-
dents with the enactment of ‘Bill to amend
some Nepal acts to maintain gender equal-
ity and end GBV-2071' and Witchcraft
(Crime and Punishment) Bill-2071 this
year. INSEC had been urging the govern-
ment to amend such laws through its Ne-
pal Human Rights Yearbook publications
for couple of years.

INSEC Central Office has been
regularly monitoring and analyzing work
related to human rights of the Legislature,
Executive and Judiciary. On the basis of
this documentation, the Nepal Human
Rights Yearbook is published. This chap-
ter will briefly analyze the human rights
situation of the country in 2015 based on
the monitoring and documentation carried
out by INSEC.
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Table 1: No. of People Killed in 2015

Types of Events ~ By State By Non-State Total

o "
Crime 2 2
Police 10 10
Civilian 1 257 258
Unidentified 3 3
Total 37 270 307

4

2. Maximum Support of Representa-
tives in Constitution Making

Consisting 125 different caste and
123 different languages, multicultural,
multi-ethnic Nepal promulgated the con-
stitution on September 20 with support
from maximum lawmakers. With this, a
chapter of transitional phase has been
surpassed successfully. Mostly, it is not
possible to find consensus in the Constitu-
ent Assembly, which included political
parties opposing federalism and also re-
public system. Mutual contradictory opin-
ions regarding naming the provinces and

delineating the states existed in the CA.
Ample preparations following maximum
consensus in such situation had only made
constitution making possible.
Deliberations on Constitution Bill
of Nepal 2015 (Revised Draft) presented
by the Constitution Drafting Committee
on August 23 were held from August 27
to August 30. The CA meeting concluded
clause-wise discussions with amendment
on the bill from September 8 to September
13 following which the meeting held from
September 13 to September 16 passed it by
more than two-thirds majority (507 votes).
This number is 89.79 percent of the total
members of the CA. 120 members belong-
ing to indigenous nationalities, 67 Madhe-
si, 21 Tharu and 14 Muslim CA members
participated in the voting process.

The constitution bill was passed
following the Article 70 of Interim Con-
stitution of Nepal, 2007 that provides for
procedure for passage of constitution bill.
The bill, signed by CA members, was veri-
fied by CA Chairperson on September 18.
President Dr. Ram Baran Yadav made the
constitution public on September 20. The

No. of People Killed by State in 2015 (By District) )
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No. of People Killed and Injured in Firing by State in 2015

constitution was accepted by 89.79 percent
of the lawmakers.

2.1 Constitution Committed to
Human Rights

With the promulgation of the con-
stitution on September 20, the 65-year-old
dream of Nepali people of drafting a con-
stitution by the elected representatives
has been fulfilled. Constitution of Nepal,
2015 has made Nepali people sovereign.
This constitution accepts the fact that no
one is above the people. No constitution
before this one had vested the people with
power to such extent. This can be taken as
the best aspect of the constitution. Prom-
ulgation of the constitution also marks the
end of the most important chapter of 2006
peace accord that formally brought an end
to the decade-long armed struggle waged
by the then CPN-M.

Constitutions can be amended at
any time and they may invite criticism.
Despite the flaws, philosophical base of
this constitution is democratic, republic,
federal and inclusive. It embraces human

rights perspective of the 21t century. The
constitution also provides enough grounds
for its own improvement.

Looking at Nepal’s constitutional
history — from Government of Nepal Act,
1948 to Interim Constitution of Nepal,
2007 — mainly civil and political rights
were established as fundamental rights.
Economic and social rights were defined
only as directive principle of the state. Fol-
lowing the Interim Constitution of Nepal,
2007, these rights have been amended and
fundamental rights have been enhrined
in Part 3 (Article 16 to 48) of the constitu-
tion. If these 33 articles directly concerned
with people's livelihood get implemented,
basic need will be fulfilled and the country
will prosper. These rights include right to
life with dignity, freedom, equality, com-
munication, justice, and right against pre-
ventive detention. Similarly, right against
discrimination and untouchability, right to
property, religious freedom, information
privacy, clean environment, education, la-
bor, health, shelter, food, women, children,
senior citizens, social justice, social secu-
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rityright against exploitation are guaran-
teed by the constitution.

The courts have been entrusted
with responsibility of protecting funda-
mental rights. By keeping provision of
seeking legal remedy through Supreme
Court and provincial High Court in case
of violation of such rights, concept of easy
access to justice has been made practical.
District courts have also been given spe-
cific jurisdiction.

Being extremely sensitive towards
rights of different class and society and
having provisions for National Women
Commission, National Dalit Commission,
Inclusion Commission, Adibasi Janajati
(Indigenous Nationalities) Commission,
Muslim Commission and Tharu Commis-
sion, the constitution embodies multi-eth-
nic spirit of Nepal.

Nepal is a state party to 23 inter-
national human rights instruments. By
entrusting the state with constitutional
responsibility of implementing these trea-
ties, the constitution makes clear that it is

aware of human rights promotion. Provi-
sions like women's right to parental prop-
erty, secularism and linguistic rights have
made this constitution progressive.

2.2 Guarantee of Inclusion

With a view to ensure that no com-
munity of multi-ethnic, multilingual and
multicultural Nepal shall be deprived
of any opportunities, the constitution
stresses on inclusion. Article 267 that en-
sures representation of Madhesi, people
of backward class and backward region,
among others in Nepal Army is an exam-
ple of inclusion. According to Article 283,
appointment to the constitutional bodies
and agencies shall be made based on the
principles of inclusion. In order to prevent
dominance of a particular ethnicity or com-
munity in any political party, Article 269
makes it mandatory for all the political
parties to abide by the policy of inclusion.
From appointment in government services
to the appointment of ambassadors, this
constitution ensures proportional inclusive

Table 2: No. of Victims of Human Rights Violation in 2015 (By Region)

Eastern Mid

Western Mid-Western Far-Western

sy Region Region Region Region Region Ll
Abduction 3 3 1 7
Arrest & Torture 9 47 2 44 13 115
Beatings 94 63 20 39 7 223
Child Rights 233 300 164 94 47 838
Death in Detention 1 1
Disappearance 1 1
S NS N R N B
Inhuman Behaviour 5 3 1 4 13
Injured 68 275 23 70 66 502
Killing 73 118 49 34 33 307
Racial Discrimination 17 8 1 8 13 47
Right to Assembly 134 363 40 150 687
Threats 5 24 6 11 3 49
Women Rights 879 1479 246 572 371 3547
Total 1521 2688 557 1037 554 6357
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Table 3: No. of Victims of Human Rights Violation in 2014 (By Region)

Eastern Mid

Western Mid-Western Far-Western

Uit g Region Region Region Region Region

Abduction 12 17 2 2 5 38
Arrest & Torture 8 7 5 44 7 71
Beatings 35 29 5 41 23 133
Child Rights 290 268 184 129 69 940
Death in Detention 1 1 2
Death in Jail 1 3 4
oot | ;
Inhuman Behaviour 9 3 1 7 1 21
Injured 20 30 23 26 3 102
Killing 107 115 41 27 18 308
Racial Discrimination 28 14 13 14 19 88
Right to Assembly 35 41 16 92
Threats 19 14 11 13 57
Women Rights 1001 1140 494 545 345 3525
Total 1569 1680 799 848 493 5389
representation. 59 members, of which 56 would be elect-

Similarly, according to Article 86
(2), National Assembly must comprise
eight members from each province, includ-
ing at least three women, one Dalit, one
personal with disability or minority.

Article 84 (2) ensures that "Provi-
sion shall be made according to Federal
law for the representation of political par-
ties to file candidacy for the election of the
House of Representatives for proportional
representation system through closed list
of Women, Dalit, Adibasi Janajati, Khas
Arya, Madhesi, Tharu, Muslim, and back-
ward regions. Balance in geography and
province shall be considered for such can-
didacy." Of the 56 elected members and
three nominated members in the National
Assembly, a provision to include a woman
as either the Assembly’s Chairperson or
Vice-chairperson is also provided in the
constitution.

The constitution provides that
"The National Assembly shall constitute

ed from an Electoral College compris-
ing members of Provincial Assembly and
chairpersons and vice-chairpersons of Vil-
lage councils and Mayors and Deputy May-
ors of Municipal councils, with different
weights of votes for each, with eight mem-
bers from each province, including at least
three women, one Dalit, one person with
disability or minority; while three mem-
bers, including at least one woman, would
be nominated by the President on the rec-
ommendation of Government of Nepal."
"Multi-party competitive demo-
cratic republic and federal system of gov-
ernance" has been provided in the consti-
tution under the form of governance. The
President shall be the head of the State.
On the basis of principle of inclusion, the
constitution ensures that election of the
President and Vice-President shall be held
so as to represent different gender or com-
munities. The constitution guarantees par-
ticipation in various agencies of the state
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and public service on the basis of principle
of inclusion. The constitution also seems
liberal in empowering many social groups,
including marginalized ethnic communi-
ties.

Similarly, the constitution provides
for formation of separate commissions to
Madhesi, Tharu, Muslims and indigenous
nationalities. Though the Nepali language
written in Devanagiri script shall be the
language of official business in Nepal, a
province shall select one or more nation-
al language that is spoken by majority of
people in that province as the language of
official business. The constitution further
provides that citizenships in the name
of mother and non-resident citizenships
(with entitlement to all rights except vot-
ing rights) may be conferred. The constitu-
tion has embraced Nepal’s principle of in-
clusion by ensuring greater representation
of its diverse society.

2.3 Federalism: Still a Contested Issue
The concept of federalism was first
introduced in Nepal by the Tarai Congress
formed in 1954. It had proposed three
provinces namely mountain, hill and ta-
rai. After this, Gajendra Narayan Singh,

Founder of Sadbhawana Party pointed
the relevance of federalism in Nepal. He
advocated for five provinces namely East-
ern Hill, Eastern Tarai, valley, Western
Hill and Western Tarai. He did not envis-
age federalism on the basis of ethnicity.
25 years after this, federalism not only
entered Nepalese politics but there were
demands for federal states based on eth-
nicity as well.

The People’s Movement of 2006,
Comprehensive Peace Agreement signed
on November 21, 2006 and 12-point agree-
ment between the Seven Party Alliance
and CPN-M in 2005 makes it clear that the
then rebel CPN-M had used the concept of
autonomous ethnic provinces for the sole
purpose of expanding their organization.
A small group of Madhesi Janadhikar Fo-
rum burnt down the Interim Constitution
on Nepal, 2007 in Kathmandu as soon as
it was promulgated on January 15, 2007.
The movement that started from this
slowly spread to the 14 districts of Mad-
hes. Proportional inclusive participation
of the Madhesi community in all bodies of
the state and demand for federalism ended
in 22-point agreement. The amendment
made in the Interim Constitution as per

No. of Victims of Violation by State in Madhes Agitation in 2015 )
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that agreement had provided theoretical
base for Nepal to enter into the federal
governance system.

It was not possible to declare fed-
eralism keeping it aside even when there
was a huge public opinion that Nepal being
a small country cannot handle federalism.
It was mentioned in the 16-point agree-
ment between the four major political par-
ties on June 8 that there would be eight
federal provinces and the issue of demar-
cation would be concluded through federal
commission. But during the collection of
suggestions on draft of the constitution,
people suggested that the constitution
should come along with the demarcation.
On the other hand, Tarai-Madhes-centric
parties started their agitation saying the
constitution without provincial demarca-
tion would not be accepted which led the
major political parties to come out with the
six-province draft with demarcation on Au-
gust 8.

Though the demand to declare Tha-
ru majority Banke, Bardiya, Dang, Kailali
and Kanchanpur as "Tharuhat Province"
was raised from a long time, it could not
draw the attention of political parties. Just
as the citizens demanding for the undivid-
ed far west were very happy when Kailali
and Kanchanpur were included in their
province, the Tharus were equally infuri-
ated. Four people were killed in police fir-

ing in the movement in Surkhet, Jumla as
soon as the six province draft was made
public. In order to address the demands
of the movement, the political parties de-
cided to revise the six-province model into
seven-province model. The leaders/cadres
of Madhesi Morcha and Tharuhat were
dissatisfied saying they were humiliated
as their demands were ignored by the ma-
jor political parties who easily fulfilled the
demands of hilly people.

The major political parties proposed
to conclude demarcation within three
months by making a political committee,
considering Madhesi Morcha’s demand
‘One Madhes, Two Province’ and the con-
sequence that could come after addressing
that demand. Opinion of people of Jhapa,
Morang and Sunsari was not taken when
the decision to maintain two provinces in
Madhes was taken but the leaders of politi-
cal parties continued saying that it could
bring negative results.

The agitating Madhesi Morcha is
demanding these three districts be merged
in existing Province number-2 on one hand.
On the other hand, there are regular warn-
ings from these districts, through various
programmes, that if they are pushed to the
Province-2, the consequences will not be
good. The party of Bijay Kumar Gachhad-
har representing Tarai Madhes is advocat-
ing for three provinces as opposed to the

Table 4: No. of Victims of Women Rights Violation in 2015 (By Age Group)

Age group

Domestic Violence | 709 | 830 | 666 | 250

18-23 24-29 30-35 36-41 42-47 48-53 54-59

60-65 66-71 72+

114 | 60 29 26 11 | 12 | 2707

For Practicing 3 2 11 7

10 4 5 3 3 3| 51

Total 1016 1052 815 302

Witchcraft

Polygamy 74 | 112 | 66 23 8 2 2 287
Rape 118 55 34 11 14 12 5 5 1 4 | 259
Rape Attempt 53 29 23 9 7 5 3 5 1 135
Sexual Abuse 24 17 11 2 5 3 62
Women Trafficking | 35 7 4 46

158 86 44 39 16 19 3547
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demand of the agitating Madhesi Morcha.
A clear concept regarding the issue of fed-
eralism could not be formed even until the
end of the year because of various kinds of
confusion.

3. Reconstruction and Rehabilita-
tion after the Earthquake

The earthquakes of April 25 and
May 12, 2015 caused huge loss of lives and
properties in the hilly region of mid Ne-
pal. The National Planning Commission
estimated the earthquake caused physical
damage worth Rs. 600 billion and project-
ed that the reconstruction would require
Rs. 666 billion. The government organized
the International Conference on Nepal's
Reconstruction to gather support for re-
construction of physical damages caused
by the earthquake accordingly. Commit-
ment for financial assistance worth Rs.
420 billion was received in the conference.
Of that, commitment to make available
Rs. 220 billion grant and subsidized loan
of same amount was also received on the

Human Casualties by Earthquake

Injured
8856 22309
Source: Nepal Disaster Risk Reduction Portal,
Nepal Government
occasion.

Passing of the Reconstruction Au-
thority Bill and appointment of the Chief
Executive Officer (CEO) could not take
place on time. The Reconstruction Author-
ity Act and CEO of the authority became
inactive because of the government’s irre-
sponsibility. The Reconstruction Author-
ity headed by the Prime Minister as its
chairperson was formed two months after
the earthquake on June 21 through an
ordinance to take forward the reconstruc-
tion of earthquake affected infrastructure;
but it took another one and a half months
to recruit the CEO due to the dispute be-
tween coalition partners NC and UML. Dr.
Govinda Pokharel of National Planning
Commission was appointed as CEO of the

No. of Women Killed by Family Members in 2015 )

No. of Victims (Top 15 Districts)
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Damage Caused by Earthquake

Amount of Damage gzﬁ?ﬁﬁg‘ent Private Houses Health Building ggﬁigg)o s
Complete Damage |2673 602257 503 19708
Partial Damage 3757 285099 460 11046

Source: Nepal Disaster Risk Reduction Portal, Nepal Government

National Reconstruction Authority (NRA)
only on August 13. The NRA, through its
first meeting on August 25, decided to rec-
ommend the government to identify its
working areas in the 31 earthquake af-
fected districts. The NRA automatically
became inactive as the Reconstruction
Authority Bill could not enter the Legis-
lature-Parliament though it should have
been passed within two months. The CEO
also could not get continuity.

The government formed after the
promulgation of constitution passed the
Reconstruction Authority Bill and recruit-
ed CEO which were positive points. Like-
wise, the government’s decision to provide
Rs. 10,000 for warm clothes to earthquake
victims was also positive but it took one
month to implement this announcement.
There were news that not all the victims

were able to get such assistance.

Though the government declared to
provide a relief of Rs. 25,000 to the victims
of earthquake immediately, it provided
Rs. 15,000 only in the beginning. The gov-
ernment also provided Rs. 40,000 to per-
form the last rites of the deceased and Rs.
100,000 to family of the deceased. The vic-
tims did not get relief in proportional man-
ner because of unmanaged and arbitrary
distribution system. The food distributed
by many organizations was found rotten
whereas much food grain rotted as it could
not be distributed on time.

Various policies and guidelines
related to disaster management have en-
sured the participation of all communities
in disaster management. The Disaster
Management National Strategy, 2067 has
embraced Gender and Social Inclusion as

No. of Journalist Victims in 2015 (By Incident) )
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Table 5: No. of People Killed by Family Member in 2015

District Female Male LGBTI Total
Achham 1 1 Rolpa 2 2
Arghakhanchi 1 1 Rukum 1 1
Baglung 1 1 Rupandehi 2 2
Baitadi 1 1 Sankhuwasabha 2 2
Bajura 2 2 Saptari 6 2 8
Banke 1 2 Sarlahi 2 2 4
Bara 1 1 Sindhuli 1 1
Bardiya 1 1 Sindhupalchowk 2 3 5
Bhaktapur 3 3 Siraha 1 1 2
Chitwan 3 3 6 Solukhumbu 1 2 3
Dang 2 2 Sunsari 2 2
Dhading 1 1 Syangja 1 1
Dhankuta 2 2 Tanahu 2 1 3
Dhanusha 3 3 Taplejung 1 1
Dolakha 3 3 Udayapur 3 2 5
Gorkha 1 1 Total 103 40 1 144
Gulmi 2 1 3
Jajarkot 1 1 its main guiding principle. The prioritized

activity 4 (21) has taken a strategy to pri-

Jhapa 5 3 8 .- .. .

oritize groups at marginalized level in di-
Kailali 3 1 4 saster management. However, assistance
Kanchanpur 4 1 5 could not reach the victims on time as the
Kapilvastu 2 2 local communities could not be included in
Kaski 1 1 the work of disaster management.
Kathmandu 1 1 L
Kavrepalanchowk 1 1 4. M.adhes Agitation and the Issue of
Rights
Khotang 3 3 The United Democratic Madhesi
Lamjung 1 1 Front (UDMF) in its meeting on August
Mabhottari 3 1 4 18, 2015 formally decided to enforce gen-
Makwanpur 1 1 2 eral strike for indefinite period in 22 Tarai
Morang 1 P 3 districts. The Madhes agitation that start-
Mugu 3 3 6 ed with that formal decision was given
- continuity until the end of the year. The
Myagdi 1 1 Madhesi parties have been giving continu-
Nawalparasi 5 7 12 ity to the protests demanding implementa-
Okhaldhunga 1 1 tion of the eight-point agreement reached
Panchthar 2 2 between the agitating United Democratic
Parsa 1 1 Madhesi Front and the then Prime Min-
Pyuthan 3 3 ister Girija Prasad Koirala in February
2008. They have announced not to stop
Ramechap 3 3 the protests until these demands are ad-
Rautahat 2 1 3 dressed. The UDMF resorted to even inap-

propriate strategies on the pretext of in-
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tensifying protests, which is proved by its
own decisions. In its meeting on August 19,
the UDMF decided to offer 5 million rupees
to the kin of those who lost their lives dur-
ing the Tharuhat and Madhesh agitation,
and ensure education to the children of the
deceased by the provincial government to
be formed after the movement to encour-
age Madhesi people to join the agitation.
The Madhesi leaders continuously encour-
aged public to join protests with batons,
rods, spears and other domestic weapons,
to vandalize government offices and attack
security persons and rivals. The Tikapur
massacre became a vivid evidence. This
type of provocative decisions by the UDMF
became the major reason to cause huge
loss during the protests in various parts of
the country.

As the CA promulgated constitu-
tion on September 20, 2015, the Madhes-
based political parties decided to burn
the copies of the constitution to further
intensify protests. They staged protests at
major border check points and blocked ve-
hicles carrying fuels and other goods from
India. Factories, industries, transport ser-
vices and other business activities were
forced to close down due to the Tarai pro-
tests. Also, other parts of the country were
badly affected. The Indian Government
had already expressed its dissatisfaction

on promulgation of constitution in Nepal
by issuing a statement that just stated
that 'it noted the promulgation in Nepal
of a constitution'. An Indian newspaper
Hindu, published a news item with details
explaining that India wanted changes in
Nepal's constitution in seven points. But
United Nations Secretary General Ban Ki-
moon, issuing a statement on September
27, described Nepal's constitution as "a
milestone in the peace process".

As the country just entered into
the stage of implementing new constitu-
tion, first amendment was made to the
same constitution within four months of
its promulgation to address the demands
of agitating Madhesi forces. But the agitat-
ing UDMF did not accept the amendment.
The Article 42, 84 and 286 were amended
to ensure proportional inclusive represen-
tation in state bodies and delimitation of
electoral constituencies mainly based on
population. But the agitating Madhesi par-
ties did not accept the amendments despite
that these were their major demands. The
three major political parties — NC, UML
and UCPN-M - claimed that the amend-
ments have addressed major demands of
the Madhesi parties. But the UDMF con-
tinued protests saying that the amend-
ments were made unilaterally in the simi-
lar way the constitution was promulgated.

No. of Victims Above 60 years of Age in 2015 )
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Table 6: No. of Victims of Women Rights
Violation in 2015 (By Incident)

By Non-State

Types of Events

Female Total
Domestic Violence 2707 | 2707
For Practicing Witchcraft 51 51
Polygamy 287 287
Rape 259 259
Rape Attempt 135 135
Sexual Abuse 62 62
Women Trafficking 46 46
Total 3547 3547

The Madhesi parties' demand to amend
the constitution is now being diverted to-
wards the demand of "rewriting the consti-
tution". The agitating Madhesi Front has
been repeatedly changing its demands and
one cannot find consistency and clarity in
their demands and statements given by
agitating Madhesi leaders.

The UDMF, which has been pro-
testing since July 16 demanding two
provinces in entire Madhes, proportional
inclusive representation and delimitation
of electoral constituencies based on popu-
lation, gave continuity to obstructions at
border check-points since September 23.
It is now insisting that all of its demands
must be addressed in a package deal and
not in isolation. However, they have not
clearly explained about the package to the
public. The major political parties have
agreed also to rethink about the provin-
cial boundaries, which is another demand
of the Madhesi parties. With the ruling
parties themselves floating a proposal to
resolve the boundary disputes through a
commission within three months, there
was a positive progress on the matter. But
the dispute could not be narrowed down as
Madhesi leaders did not accept it.

The other demand of the UDMF is
for proportional inclusive participation in
all state bodies. It is not possible to ensure

Figure :9:
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proportional inclusive participation in all
state bodies of this country where there
are 125 ethnic and 123 linguistic groups.
But neither the Madhes-based parties nor
the other political parties are in a situation
to accept the reality. For instance, how is
it possible to ensure proportional repre-
sentation in the five-member election com-
mission? But, no one is ready to debate on
these simple and specific facts. Some peo-
ple have been raising this demand without
holding genuine debate while other people
are supporting this issue without knowing
the reality. Such tendency has prolonged
the problem.

Similarly, another UDMF demand
is delimitation of electoral constituency
based on population. Experts have already
said that at least six districts will have
no representation in the parliament if a
new criteria is introduced based on their
demand. On the other hand, the UDMF
is not ready to find an agreeable solution
by making geography as one of the bases
for that. The Madhesi leaders have also
strongly demanded that a naturalized citi-
zen should be eligible to become head of
the state and prime minister as well while
no country in the world gives such rights to

Table 7: No. of Victims of Child Rights
Violation in 2015 (By Incident)

By Non-State

Types of Events

Female Male Total
Child Labour 24 22 ¢ 46
Child Marriage 23 1 24
Child Trafficking 34 2 36
Corporal Punishment 7 21 28
Killing of Newborn Baby ! 4 8 12
Rape 492 492
Sexual Abuse 199 1 200
Total 783 55 838

a naturalized citizen. If both types of citi-
zens — citizens by descent and naturalized
citizens — enjoy the same rights what is the
meaning of adding the word "naturalized"
in the citizenship certificate of certain peo-
ple? But, UDMF leaders insist on the same
demand.

On the one hand, the agitating Mad-
hesi leaders demand delineation of provin-
cial boundaries based on the report of the
state restructuring committee formed by
the first CA. They argue that the report

Figure 10: No. of People Killed on Demonstration against Demarcation of the Province)
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should be implemented because it was en-
dorsed by the committee's majority. But
the same leaders term the endorsement of
constitution by two-thirds majority of the
CA as a "technical matter". Similarly, they
demand that the electoral constituencies
should be delineated based on population
but they do not agree to "reject the propos-
al of declaring the country secular because
majority population do not want it". More

Table 8: No. of Victims of Child Rights
Violation in 2015 (By Age Group)

Age group 1-5 6-11 12-17 Total

b,
nsec

Child Labour 1 45 46
Child Marriage 1 1 22 24
Child Trafficking 2 34 36
Corporal Punishment | 1 6 21 28
g_;lél;lg of Newborn 1 1
Rape 57 | 129 306 492
Sexual Abuse 19 | 66 115 200

m Total 92 203 543 838

Killed
8856

dangerous is the intention of the agitation
to force rewriting of the constitution made
by the CA. Such a practice may invite an-
other conflict in the country.

It was due to the Madhes protests
that factories, industries, transportation,
trade and other business activities came to
a standstill. The obstruction at the border
check points by Madhesi protestors con-
tinued until the end of this year and the
Indian side continued its hindrance in sup-
ply on the pretext of protests at the bor-
der points. People across the country faced
hardships as Raxaul-Birgunj customs, the
major border point from where over 70 per-
cent of fuels and other goods were import-
ed, was blocked for months. Also, import
from other checkpoints was obstructed.
India's strategy to pile pressure on ruling
class by stopping cooking gas and essential
petroleum products caused huge hardships
mainly for the general public and not to
those who are in the power.

The Supreme Court on June 11 is-
sued an interim order not to implement
the 16-point agreement reached between

Situation of Human Rights in 2015: Overall Assessment



the four major political parties on June
8. Hearing the writ filed by Bijay Kant
Karn and others, a single bench of Justice
Girish Chandra Lal issued the order to en-
sure that the parties do not do anything in
conflict with Articles 1, 82 and 138 of the
Interim Constitution. The court instructed
to keep the agreement in the same condi-
tion until further notice. Despite the dis-
cussions whether to follow SC order or not,
major parties agreed to take the constitu-
tion making process forward.

4.1 Major Events of Madhes Agitation
Chairperson of Federal Socialist Fo-
rum Upendra Yadav, Chairperson of Sadb-
havana Party Rajendra Mahato and Ne-
pali Congress lawmaker Amresh Kumar
Singh gave provocative speeches at a mass
gathering organized by Tharu Struggle
Committee at Tikapur of Kailali district
on August 13, 2015. Addressing the mass
gathering, Singh and Mahato appealed the
people to attack police with home-made
weapons. Then, it was on August 24 when
eight security personnel and one minor
was killed by protestors at Tikapur.
Madhesi protestors tried to kill
33-year-old Krishna Bahadur Bista
Chhettri of Tilottama Municipality-11,
who went to Sunauli to purchase some
goods, by attacking with Khunda (a local-
made sharp weapon). They threw him at

no-mans-land taking him for dead. Later,
police rescued him and took him to the
Medical College Bhairahawa. Madhesi
protestors became violent mainly after
Sadbhavana Chairperson Rajendra Ma-
hato instructed the protestors not to allow
anyone to carry goods from India. He had
earlier threatened to stop all food items es-
sential to the people in Kathmandu.

Madhesi protestors continued their
demonstrations with swords and spears
and other local-made weapons. The Na-
tional Human Rights Commission, issuing
a statement, urged the UDMF cadres to
stop using such weapons. But UDMF lead-
ers argued that walking with such weap-
ons was local culture in Tarai and claimed
that rallies carrying such weapons were
peaceful.

Hundreds of thousands of students
were deprived of their basic rights to edu-
cation due to Madhes agitation. Though
schools are declared zone of peace, no one
could run schools as the protestors, issuing
statements, instructed all to close schools.
Issuing a statement on September 13,
the Central Child Welfare Committee ex-
pressed its serious concern over the use of
children in Madhes protests.

Following the UDMF decision to
vacate government offices from Tarai-
Madhes, government office boards were
removed and new boards reading "Madhes

Table 9: No. of Victims of Child Rights Violation in 2015 (By Region)

Eastern Mid

Western Mid-Western Far-Western

L8 A A Region Region Region Region Region flosd
Child Labour 45 1 46
Child Marriage 4 5 2 11 2 24
Child Trafficking 5 13 3 7 8 36
Corporal Punishment 10 1 6 7 4 28
Killing of Newborn Baby 5 2 2 3 12
Rape 149 153 110 52 28 492
Sexual Abuse 60 81 41 13 5 200
Total 233 300 164 94 47 838
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Government" replaced the old ones. Agi-
tating Madhesi cadres started attacking
police posts guarded by small number of
police personnel in Rautahat, Mahottari,
Bara, Parsa, Sarlahi, Dhanusha, Saptari
and Siraha and later small police beats
had to be merged with the district police
offices. Then, locals complained that cases
of criminal activities increased drastically
following the removal of local police beats.
The displaced police units have not been
reinstated by the end of this year.

Even ambulances were attacked by
Madhesi protestors. Over 13 ambulances
were vandalized during the protests. In
Mahottari, Madhesi protestors set fire
to an ambulance carrying a patient and
they killed police head constable Thaman
Bahadur BK after dragging him out of an
ambulance. Though they announced not
to target ambulance, vehicles carrying
medicines and other essential goods and
vehicles used by human rights activists,
the protestors repeatedly attacked such
vehicles. The protestors set a vehicle laden
with medicines in Birgunj. The UDMF cad-
res also attacked a vehicle in which a mon-
itoring team of National Human Rights
Commission was travelling. The protestors

set fire to the vehicle carrying NHRC em-
ployees and manhandled a member of the
monitoring team Nitu Gadtaula.

Madhesi cadres burnt down local
party offices of Nepali Congress and UML
in Saptari, Siraha, Dhanusha, Mahottari,
Bara, Parsa, Rautahat and Kapilbastu
accusing the two major parties of not sup-
porting the Madhesi people in the protests.
(For details see the district-wise details of
this book.)

4.2 Use of Force in Tarai-Madhes
Agitation

During its monitoring in Rupan-
dehi, Saptari and Janakpur, INSEC found
that police had used excessive force there
and some of the common people were also
killed even though they had no involve-
ment in the protests. (See the related dis-
tricts).

The National Human Rights Com-
mission (NHRC) in its "Monitoring Report
on Human Rights Situation during Pro-
tests Before and After the Promulgation
of Nepal's Constitution" published on No-
vember 1 stated that security personnel
had used excessive force during Madhes
protests. Also, the NHRC report said that

Table 10: No. of Victims of Child Rights Violation in 2014 (By Region)

Eastern Mid

Western Mid-Western Far-Western

Uigeai B Region Region Region Region Region el
Attempt to Kill 4 4
Child Labour 1 5 3 3 1 13
Child Marriage 10 4 1 12 6 33
Child Trafficking 30 14 19 19 13 95
Corporal Punishment 9 2 6 2 1 20
Deprived From Various
Opportunities 1 1 2
Discrimination in Education 1 1
Killing of Newborn Baby 12 3 2 1 18
Rape 152 174 109 60 30 525
Sexual Abuse 74 66 44 27 18 229
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the agitation had turned violent due to the
use of home-made weapons by protestors.

Some of the deceased and others
who were injured during the protests had
bullet injuries in their heads, chests and
other parts above the waist and there were
also holes and other marks made by bul-
lets in shutters and electricity poles in po-
lice firing. The report stated that the above
mentioned facts show the use of excessive
force breaches the United Nation's related
provision, the Local Administration Act-
2028 (1971), the directions and attention
letters frequently issued by the NHRC and
the orders of the Supreme Court. Rulers
in a democratic country should be serious
towards probing this type of incidents by a
judicial body and the perpetrators should
be brought to book.

5. Facts and Figures of Human
Rights Violations in 2015

5.1 Right to Live with Dignity

At least 6,357 people became vic-
tims in incidents of human rights viola-
tions and abuses in 2015. This number was
5,389 in 2014. The number of incidents
increased by over one thousand this year.
This year, the number of victims of hu-
man rights violations by non-state actors
was 5,122 and state actors violated rights
of 1,235 persons as recorded by INSEC.
INSEC documented that in these total in-
cidents, altogether 115 females and 1,120

males became victims of human rights
violation by state actors and 4,525 females
and 596 males became victims by the non-
state actors.

49 people were killed during the
demonstrations staged in Tarai-Madhes,
Surkhet and Jumla districts against pro-
posed provincial boundaries and the con-
stitution. 10 police personnel were killed
during the incidents of Kailali, Mahottari
and Bardiya. A two-year-old succumbed to
bullet injuries in firing by protestors at Ti-
kapur of Kailali district.

INSEC also recorded an incident
of an enforced disappearance of a civil-
ian, who was taken away by personnel of
Armed Police Force in Sindhupalchowk
district. The whereabouts of Kumar Ta-
mang, 20, of Hagam VDC-7, who worked
for wages in Tatopani VDC, was not made
public till the end of this year. Police
based in Tatopani arrested Tamang from
his room on March 25, 2015 on charges of
supplying cooking gas cylinder to Khasa.
His relatives tried to meet him three days
after he was arrested by the APF person-
nel but they could not. Then they said he
was forcefully disappeared by the police.
After the protest by his relatives, a probe
committee was formed headed by Assis-
tant CDO Surya Prasad Adhikari in the
district. Also, a high-level probe commit-
tee led by DIG Nabaraj Silwal was formed
at the central level to investigate into his

Table 11: No. of Victims of Women Rights Violation in 2015 (By Region)

Eastern Mid

Western Mid-Western Far-Western

et Region Region Region Region Region el
Domestic Violence 659 1223 93 405 327 2707
For Practicing Witchcraft 10 23 3 15 51
Polygamy 78 75 58 65 11 287
Rape 70 83 51 43 12 259
Rape Attempt 49 45 16 17 8 135
Sexual Abuse 9 15 7 20 11 62
Women Trafficking 4 15 18 7 2 46
Total 879 1479 246 572 371 3547
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disappearance. Police said the probe com-
mittees were continuing the investigations
into the matter. (See district-wise details
for detail information).

5.2 All Types of Discrimination
against Women

At least 4,640 females became
victims of violence in 2015. Of them, 103
women had to lose their lives due to their
own family members. In 2014, the number
of women murdered by family members
was 114. This year, 259 females were raped
and other 135 females became victims of
rape attempts. Similarly, 51 women be-
came victims of accusation of witchcraft,
62 became victims of sexual violence and
2,707 females became victims of domestic
violence. Similarly, 58 females faced vio-
lence and mistreatment from their family
members for failure to bring dowry.

Police settled most of the cases
registered in the Women and Children
Service Center (WCSC) of district police
offices across the country in reconciliation
between the two sides. District Police Of-
fices said that while settling the cases of
domestic violence in accordance with the
reconciliation provision of the Domestic
Violence (Offense and Punishment) Act,

2006 (2009), they have to give priority for
compromise between the two sides. There
is a trend of settling cases of domestic vio-
lence of grave nature by taking the bene-
fits of some loopholes of this act and it was
given continuity this year also. In total
2,707 females became victims of domestic
violence this year. Women were killed by
family members just for trivial matters.
For instance:

Indrawati Thakur, 28, of Sury-
apura VDC-9 of Rupandehi district was
killed by her husband Shivanath Thakur
on June 24 just on the pretext that she did
not give him food promptly after he asked
for food. He attacked his wife with sharp
wooden object to death and later police ar-
rested him. In a separate incident in Kaski
district, a man killed his wife throwing her
off their building's rooftop.

5.3 Child Rights

No noticeable achievement was
made this year regarding protection of
child rights despite that various initia-
tives were given continuity from govern-
ment and non-government sides. Schools
and students were continuously targeted
by protestors amidst the commitment ex-
pressed by political parties to keep chil-
dren as zone of peace.

Eastern Mid

Table 12: No. of Victims of Women Rights Violation in 2014 (By Region)

Western Mid-Western Far-Western

Rebitne Region Region Region Region Region fosd
Abortion 1 2 3
Domestic Violence 733 805 308 366 283 2495
For Practicing Witchcraft 25 39 10 13 2 89
Forced Prostitution 2 2
Polygamy 113 103 60 50 12 338
Lac of Pre and Post Partum
Service 2 2
Rape 53 94 48 35 8 238
Rape Attempt 43 44 25 16 11 139
Sexual Abuse 16 17 7 44 9 93
Women Trafficking 17 36 36 18 18 125
Total 1001 1140 494 544 345 3524
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UNICEF said that 1.6 million chil-
dren were badly affected due to Madhes
agitation and Indian blockade that started
immediately after the prolonged closure
of schools due to devastating April earth-
quake and aftershocks.

Also, reports of corporal punish-
ment in schools were made public in large
numbers. At least 28 students were sub-
jected to corporal punishment in schools
this year. There are legal provisions to pro-
hibit such incidents in schools but this is
not implemented as parents, teachers and
school management prefer to settle such
cases in reconciliation.

Six children were killed in Rupan-
dehi, Dhanusha, Mahottari and Kailali
districts during the course of Madhes pro-
tests. Also, incidents of killing of children
in the name religion and superstition were
made public.

Kodai Harijan Lama, 50, Ganga
Chamar, 70, Suryaman Harijan, 35, and
Rudal Harijan, 40, murdered 10-year-old
Jivan Kohar of Kudiya VDC-4 Marchawa
by slitting his throat on July 21. They killed
the boy at the home of Kodai "to sacrifice
him to heal 18-year-old Bijay Harijan, son
of Kodai" who was ill for some time. The
body of the child was found inside a bush
near the home on July 24. Police arrested
accused Kodai's wife Bijaya, 34, other son
Laxmi, 14, wife of Rudal Budhu, 45, son
Dinnath, 19, Suryabhan, 35, his wife Suni-
ta Harijan, 35, and shaman (Sokha) Ganga
Chamar for investigation.

Students of government schools
were forced to study under open sky for
long time after earthquakes destroyed
school buildings in several districts. Also
some reports showed students studying
in a state of psychological terror as their
classes were inside cracked buildings.
This situation violated the convention on
child rights to which Nepal is a signatory
member. But the government did not give
proper attention towards this worrying
situation.

The number of incidents of sexual
harassments was significantly high this

year. 492 girls were raped and 200 became
victims of sexual harassment. 36 children
became victims of human trafficking.

5.4 Right to Health

Article 35 under the part 3 of the
Constitution of Nepal has ensured rights
to health care as fundamental rights. The
government has upgraded all the sub-
health posts to health posts. There is a
provision that ensures that 35 types of
medicines, including those given to preg-
nant women are provided free of cost from
health posts across the country, and 72
types of medicines are found free of cost in
district hospitals across the country. But,
all these medicines meant to be distributed
freely to the public are not available in all
health posts and district hospitals.

The government formed a task-
force led by Balkrishna Khakurel, director
of the Department of Drug Administra-
tion under the Ministry of Health, with
the objective of addressing the problem of
shortage of medicines created due to the
Indian blockade. But, medicines could not
be made available in remote villages and
districts due to lack of effective monitoring
of the situation by the Ministry of Health
and other stakeholders. There was acute
shortage of some lifesaving medicines due

No. of Victims Killed after
Rape in 2015 (By District)

Achham, 1

Udayapur, 1

Bara, 1

Dhanusha, 1

Jhapa, 1
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to India-imposed blockade and the Tarai-
Madhes protests. Some pharmaceutical
industries situated in Tarai-Madhes were
closed down due to the prolonged agitation
while those pharmaceutical entities in hill
districts could not produce sufficient medi-
cines due to lack of raw materials. There-
fore, health institutions across the country
faced shortage of medicines.

5.5 Right to Food

The Article 36 under part 3 of the
Constitution of Nepal has ensured right
to food as fundamental rights. This year
there were no reports of any districts fac-
ing food crisis. But some specific areas,
ethnic groups and marginalized and back-
ward communities faced shortage of foods.
The Chepang and Praja communities in
Makwanpur, Chitwan and Dhading dis-
tricts and Raute community in mid-west-

ern region suffered food crisis, as in the
previous years. People in some villages in
remote Jajarkot and Bajura districts faced
food crisis and they were provided some
foods from depots of Food Corporation in
the same districts. Some news reports de-
scribed poor health conditions of children
in some western hilly areas due to lack of
proper nutritious foods. INSEC represen-
tatives reported that cases of malnutrition
in children increased in Rasuwa, Ramech-
hap, Sindhupalchowk and other earth-
quake-affected districts mainly after the
natural disaster. Also, pregnant women
and nursing mothers were badly affected.
But, unfortunately, no effective steps were
taken to address these problems.

The food distributed by the World
Food Program (WFP), which has been as-
sisting Nepal in food supply, was found
substandard and unfit for consumption.

Table 13: No. of Incident with Status of Legal Proceeding in 2015

Types of Event Total Compromise Investigation II;:(%::c ding g:l(;zed E;ii%tlng
Child Labour 3 2 1
Child Marriage 23 6 1 7 5 4
Child Trafficking 27 3 16 6 2
Rape 485 4 53 222 197 9
Sexual Abuse 185 10 24 77 71 3

Total

Types of Event

Compromise Investigation

280 18

Legal Closed No Legal
Proceeding Case  Proceeding

Total

Types of Event

Killing 254

b | w7 | |5 | s
Polygamy 287 30 52 96 96 13
Rape 259 4 44 106 100 5
Rape Attempt 134 3 15 52 61 3
Sexual Abuse 59 26 7 16 7 3
Women Trafficking 29 4 2 17 5 1

Compromise Investigation

127 299 278 30

Legal Closed No Legal
Proceeding Case  Proceeding

36 124 81 13
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The parliament's National Disaster Man-
agement, Monitoring and Direction Spe-
cial Committee formed a sub-committee to
probe into the matter when foods distrib-
uted as relief for earthquake victims was
found to be substandard. However, the
WFP did not cooperate with the subcom-
mittee in finding the reality there.

The food distributed to the earth-
quake victims in Barpak and Laprak of
Gorkha district was found unfit for con-
sumption and later it was prohibited from
distribution; however, the WFP represen-
tatives distributed the same stock later
saying that "it would do no serious harms"
for the villagers. On the other hand, a
stock of food meant for earthquake victims
in Sindhupalchok rotted as the WFP could
not distribute it in time and it had to be
destroyed. Locals in Sindhupalchok, Ka-
vre, Dhading and Chitwan staged protests
saying that they were given rice unfit for
consumption. Thus the situation, in sum,
was very unfavorable for common people to
get quality foods due to ineffective moni-

Injured
22309

toring by government mechanisms despite
that the constitution has ensured right to
food as fundamental rights.

5.6 Jails and Detainees

Altogether 74 jails in 72 districts
are run by the Prison Management De-
partment. The total capacity of all these
jails is for 9,770 inmates. But, this year
17,829 inmates were staying in the prisons
across the country. This year, 53 girls and
58 boys were staying there as child depen-
dent. (For details see also the district-wise
details and annex 2.)

It was found during the monitoring
that the number of inmates in most of the
prisons across the country was three times
higher than the capacity. The capacity of
Kaski prison, which is of D-grade, is for 60
prisoners. But, 540 inmates, including 363
convicts and 177 detainees are kept inside
the jail. This is nine times more than the
jail's capacity. The Kailali prison, which is
of C-grade, has a capacity for 125 inmates.
But 382 inmates are kept inside it.
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16 inmates were killed and 72 were
injured in Bhadrabandi Griha Jail, Kath-
mandu in the April 25 earthquake. The
dJail building collapsed during the earth-
quake and all the prisoners fled immedi-
ately after that. It was found during the
monitoring that the inmates are deprived
of basic facilities such as drinking water,
toilets and space to sleep as most of the
jails are crammed.

6. Judiciary

This year, Nepal's judiciary worked
in accordance with the Interim Constitu-
tion of Nepal, 2007 and the Constitution
of Nepal, 2015. Rule of law is the basic
criteria for creating a favorable situation
to enjoy fundamental rights and human
rights in a democratic system. Indepen-
dent and competent judiciary and its im-
partial and unflinching performance help
establish rule of law in the country. The
Constitution of Nepal, 2015 has ensured
independent and competent judiciary for

District with Most
Number of Incident

T
A

Ik
C

Kathmandu | 537
Parsa 227
Saptari 217
Bhaktapur | 181
Mahottari 178
Morang 169
Udayapur 139
Banke 115
Kailali 102
Sindhuli 92
Dhanusha 91
Nuwakot 86
Kanchanpur | 85
Surkhet. 84
Dang 82

No. of Victims of 15
District (in Percent)

promotion of rule of law and lawful state,
protection of human rights including fun-
damental rights and legal rights, and free
and impartial judicial performance.

The Supreme Court in its each an-
nual report has been stating that it aimed
at strengthening public trust on the judi-
ciary by ensuring common people's access
to justice through easy, accessible, fast
and effective work performance and it also
claimed that Nepal's judiciary in recent
years has adopted a well-planned reform
programs to improve its performance. In
view of increasing workload and public
expectation towards the judiciary and also
the complaints from various quarters for
the judiciary's failure to ensure justice, the
judiciary has prepared an action plan with
expectations to get some achievements.
Formation of commission to ensure access
to justice is the latest example toward this
direction. (See the Judiciary chapter of this
book.)
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7. Executive

After promulgation of constitu-
tion in September, a new government was
formed under the leadership of KP Shar-
ma Oli, Chairperson of the second-largest
party UML, in October 2015 replacing the
government of Sushil Koirala, president of
the largest party Nepali Congress. Prime
Minister Oli split various ministries and
increased the number of ministries from
26 to 30 during this period and he also
increased the number of ministers to 40.
He was criticized for appointing six deputy
prime ministers and a number of advisors,
significantly more than his predecessors
and for providing them with perks and fa-
cilities more than they deserved.

In the meantime, endorsement of
the bill to form NRA, appointment of CEO
of the NRA, providing earthquake victims
with Rs. 10,000 for each earthquake-af-
fected family for purchasing warm clothes,
taking firm stance in favor of national in-
terests and signing a trade agreement with
the northern neighbor China were some of
the positive aspects.

Nepal presented its second report
of Universal Periodic Review in November
2015. Also, other stakeholders and indi-
viduals presented various reports there.
Hurdles to the constitution making pro-
cess, corruption eradication, environment,
women, children and conflict management
were the main issues highlighted in this
year's report. (See the chapter Executive
in this book).

8. Legislature

This year, the legislature-parlia-
ment discussed various bills related to hu-
man rights and endorsed them. It endorsed
a proposal to form the National Disaster
Management Monitoring and Direction
Special Committee to look into the matters
of destruction caused by earthquakes, re-
lief and rehabilitation efforts. It endorsed
the Reconstruction Authority Bill, 2015.

The parliament's Legislation Com-
mittee endorsed the report on ‘Bill to
amend some Nepal acts to maintain gen-

der equality and end GBV' prepared by its
sub-committee on September 3. The bill
provides that those accused of spraying
acid and other chemicals and causing burn
injury and distortion on someone's face
or any other organs may face five to eight
years of jail term or a fine of Rs. 100,000 to
Rs. 300,000 based on the nature of crime.
(See the chapter Legislature in this book).

9. Some Region-wise Issues on Eco-
nomic, Social and Cultural Rights

9.1 State of Reparation for Conflict
Victims in Okhaldhunga

Innocent citizens were killed on one
pretext or the other during the 10-year-
long Maoist insurgency. Hundreds of peo-
ple were displaced from the district due to
the conflict. According to INSEC records,
11 people were forcefully disappeared and
other 166 individuals were killed. It is
only after the signing of the Comprehen-
sive Peace Accord, 2006 that the process to
identify victims and provide compensation
or reparation to them began.

Though those killed and forcefully
disappeared have been identified, the ac-
curate records of those displaced, injured
and the tortured are still not available.
Some of the victims are still deprived of
relief and compensation for the failure of
the local peace committees, which were en-
trusted with the responsibility of investi-
gation and recommendation, to provide the
recommendations for compensation.

The CPA included a provision to
provide relief for those victims and their
kin who were victimized during the con-
flict either from the state forces or from
the erstwhile rebel Maoists and the gov-
ernment began the same procedures across
the country. Most of the victims received
compensation after the local peace commit-
tees were formed in all the 75 districts. But
due to failure to clearly define the conflict
victims, mainly those influential ones and
the leaders enjoyed the facilities. Those
close to the leaders from both the conflict-
ing sides and those who were in the state
authorities got priority in the relief and
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compensation distributed until the fis-
cal year 2008/2009 while genuine victims
and civilians were deprived of the relief.
This makes it clear that the distribution
was not done as per the spirit of the peace
agreement. (See the chapter on State of
Reparation for Conflict Victims in Okhal-
dhunga in this book).

9.2. Economic, Social and Cultural
Status of the Hayu Ethnic Group
of Ramechhap

In Nepal, there are many communi-
ties with their own language, culture and
traditions. The indigenous and ethnic com-
munities have their own unique language,
culture and traditions. These cultures and
traditions are valuable assets of the coun-
try. These, however, are not properly pro-
tected. Because of that, some important
languages and cultures of the marginal-
ized communities have lost their existence
over the time. Some of the communities
are in existence crisis. Hayu is an ethnic
community that is undergoing such crisis
at present.

According to the statistics taken
four years ago, there were 139 households
of Hayu community in Ramechhap. They
stay in Okhreni, Sukajor and Ramechhap
VDCs and these days they also live in Ra-
mechhap municipality as well. According
to the same statistics, the population of
Hayu in the district is 936. However, the
number of Hayu individuals receiving the
social security allowance from Ramechhap
Municipality has reached 1,034. Based on
population, the Hayu is a community in ex-
istence crisis. This community is marginal-
ized and backward also in economic terms.
In totality, the economic situation of this
community is not good. (See, the chapter
on Economic, Social and Cultural Status of
the Hayu Ethnic Group of Ramechhap in
this book).

9.3 The Practice of Mukhiya in
Mustang
Mustang has its own unique lo-
cal system of resolving social disputes

through a local head called Mukhiya. In
this district, there are areas dominantly
populated by Thakali communities and
these places are also called Thakali areas.
Areas stretching from Thakkhola, Ghansa
in the southern part and upto Jomsom in
the northern part are called Thakali area.
Thakali is one of indigenous ethnic com-
munities. This community has its own
tradition, practices and identity. People
from this community have been giving
continuity to their indigenous practices for
ages and established them in the society
as distinct identity. One of their unique
practices is Mukhiya system adopted as
a middle way solution to resolve disputes
in their society. The practice of resolving
local disputes at the local level through
the means of compromise between the two
sides is called Mukhiya system. This prac-
tice is given continuity as this helps settle
the issues in a fast, judicious and easily ac-
cessible to common local people and based
on local traditional values. This is accept-
able for all as a means of reconciliation in
the Mustang district. (See chapter on The
Practice of Mukhiya in Mustang in this
book).

9.4 The Situation of the Freed
Kamlari of Dang

People in Tharu community in
Dang, Banke, Bardiya, Kailali and Kan-
chanpur districts in the western part of
the country had a practice of sending their
minor girls to work as domestic help at
the homes of landlords as a means to pay
debt taken from the landlords or to use
the landlord's land based on sharecropper
system. Minor girls had to work as bonded
labor at landlord's home for lessening the
burden of debt to the family. The teenage
or minor girls worked at landlord's house
for a very minimal wage or without any
wage and they got just two-time meals in
a day and two sets of old clothes in a year.
These girls were called Kamlari. As a re-
sult of Free Kamlari Campaign, 12,700 of
the total 13,026 Kamlaris in Dang, Banke,
Bardiya, Kailali and Kanchanpur districts
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have been freed from the slavery. Howev-
er, 326 girls are still working as Kamlari in
the five districts. 30 Kamlari girls are still
waiting for their liberation in Dang dis-
trict, which is the place of origin of the lib-
eration campaign. According to the Mukta
Kamlari Bikas Munch, seven Kamalari
girls have been made to disappear in Dang
district. As those who took the girls are out
of contact, there is no any clue about the
whereabouts of the girls so far. After the
liberation from the slavery, most of them
joined school while the overaged joined
skills-oriented trainings and later started
their own businesses. Some have got mar-
ried and are enjoying freedom of life. (See
chapter on The Situation of the Freed Ka-
malari of Dang district in this book).

9.5 Economic, Social and Cultural
Rights of the Sunaha Ethnic
Group of Kanchanpur

Sunaha ethnic group live along
the Mahakali Riverbank in 11, 12, and 13
wards of Bhimdatta Municipality, eight
kilometers west of Mahendranagar, the
district headquarters of Kanchanpur.
And they live at Daulatpur, Khairahani
and Chandrauta of Bardiya district. They
have their own unique identity. According
to them, they migrated from the Karnali
Riverbank of Bardiya district to Mahakali
Riverbank around 100 years ago. It is also
said that Jagganath Sunaha and other two
to four families were brought to the Ma-
hakali Riverbank for the purpose of boat-
ing when Chandra Shamsher Rana was
the prime minister. Over the time, the
number of same families has now expand-
ed up to 90.

People from the Sunaha ethnic
group, who took river water as their ma-
jor source of livelihood, say that their ma-
jor occupation is in crisis these days. As
bridges have been built in several places
along the big rivers, their occupation of
earning from boating has failed to sustain.
Likewise, their other major profession
is fishing in the river. But, around seven
years ago, the Kanchanpur District De-

velopment Committee reached a contract
deal with a different group for fishing but
without providing any other alternative to
the Sunaha ethnic group. (See the chapter
on Economic, Social and Cultural Rights of
the Sunaha Ethnic Group of Kanchanpur
in this book.)

10. Conclusion

With promulgation of the constitu-
tion, the Nepali people's long-cherished
aspiration to make a constitution from
an elected CA has now been fulfilled. Just
keeping provisions in the constitution
does not ensure their implementation.
Therefore, implementation of the constitu-
tional provisions is the need of the hour.
The constitution has progressive provi-
sions for protecting the rights of Madhesi,
Dalit, Women, Indigenous Nationalities
and other backward groups. State's failure
to implement the constitution may invite
widespread frustration among the people.
To avoid this, necessary initiatives should
be taken also by the public.

It is imperative that effective initia-
tives from the state be taken to address the
dissatisfaction seen in Madhesi and other
communities following the promulgation of
constitution. It is a major responsibility of
political parties and the ruling class to en-
sure that people should not feel betrayed
and cheated.

Changing our mindset that is deeply
entrenched into the age-old structures, tra-
ditions and practices is very complex in it-
self and challenging as well. It is necessary
to address the dissatisfaction expressed in
regional, ethnic and gender forms and the
valid demands raised by people in Tarai-
Madhes and indigenous nationalities, and
respect their spirit as well. Challenges to
lead the country towards prosperity by
protecting our age-old social harmony and
maintaining the country's national unity,
integrity and sovereignty lie ahead.

138 new laws need to be formulated
and existing 315 laws need to be amended
for full-fledged implementation of the new
constitution. In this process, 110 federal
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laws, 22 provincial and six local laws need
to be formulated. Just like in Interim Con-
stitution, 2007, at least 22 of the total 32
fundamental rights can be implemented
only after formulating new laws. This is a
complex issue in itself.

The full-fledged implementation of
the constitution may invite several chal-
lenges and the political leadership should
tackle it wisely. Implementation of the
constitution is going to be more challeng-
ing also because Nepal is entering into the
federal system by ending the unitary mod-
el. Federal system is a completely a new
practice for us. Therefore, it is urgent to
establish some necessary institutions and
begin infrastructural development needed
in federal system. At a time when people
have high expectations from federal gover-
nance, the possibility that lack of change
in political, economic, administrative and
many other areas of the state even after
the implementation of the constitution in-
viting frustration among people is equally
strong. Therefore, it is crucial for major po-
litical parties, government and parliament
among other stakeholders to give attention
to this issue in course of implementing the
constitution.

The earthquake victims are com-
pelled to live a miserable life due to the au-
thorities' failure to start post-earthquake
reconstruction. It is shameful that the
major political parties are wrangling over
the issues related to relief and rehabilita-
tion. The major political parties must show
readiness to carry out reconstruction and
rehabilitation tasks after reaching under-
standing on such issues.

11. Recommendations

O Take initiatives immediately to ap-
point judges in the vacant positions
based on the workloads in the courts.

O Properly inform general public about
the statements given by Nepal Bar As-
sociation regarding corruption in the
courts.

O Endorse regulations of the Commission
on Investigation of Disappeared Per-
sons and the Truth and Reconciliation
Commission.

O Implement the recommendations re-
ceived during the Universal Periodic
Review.

O Ratify the optional protocols to the
International Covenant on Economic,
Social and Cultural Rights, Convention
on the Rights of the Child, Convention
against Torture; Rome Statute of the
International Criminal Court; The In-
ternational Convention on the Protec-
tion of the Rights of All Migrant Work-
ers and Members of Their Families.

O Show readiness to address the valid
demands raised in various parts of the
country including Tarai-Madhes fol-
lowing the promulgation of the consti-
tution.

O Carry out rehabilitation of earthquake
victims actively.

O Bring culprits to book after carrying
out judicial probe into the incidents of
human rights violations and abuses
committed during Tarai-Madhes pro-
tests.

Bijay Raj Gautam
Executive Director

Situation of Human Rights in 2015: Overall Assessment
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Rubbles left by the April 25 earthquake at its epicenter in Barpak, Gorkha.
A total of 8,856 people died and 22,309 were injured in the earthquake.
Similarly, 604,930 houses were destroyed and 288,856 house suffered dam-

ages.

Photo: Bimal Chandra Sharma, INSEC
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An earthquake victims stands beside her house in Sano Sirubari of
Chautara Municipality-9, which was leveled by the April 25 earthquake.

3,657 died and 1,569 people were injured in Sindhupalchok. 67,383 houses
suffered damages.

Photo: Bimal Chandra Sharma, INSEC
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Shree Namuna Devi Primary School of Dhumpakhar VDC-1 in Sindhupal-
chok damaged by the earthquake. A total of 8,308 schools sustained dam-
ages in the 14 districts most affected by the earthquake.

Photo: Bimal Chandra Sharma, INSEC
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Chandan Patel, 4, of Birgunj sub-metropolis-11 died in Iiolicé ﬁring th

clash erupted between cadres of Samyukta Madhesi Morcha and pohce
Gonaha VDC-6 of Rupandehi on September 15. Family members performe
the final rituals after post-mortem of his body was conducted at Luml!'l

Zonal Hospital in Butwal. e

The clash ensued after Morcha cadres obstructed vehicles escorted by police
as a Haat Bazaar (open market) was being organized in Bethari. INSEC
monitoring conducted on September 18 found that the dead and injured
included civilians staying at home and those who had come for the market.
According to the INSEC report, police opened fire indiscriminately. Govern-
ment provided Rs.1 million as relief to family of the deceased. During Mad-
hes movement, six children, including Patel, were killed.

Photo Courtesy: Salman Khan




Police smashed the camera of Bikram Rauniyar, 25, of Bardibas Municipal-

ity-7, Mohattari and a correspondent of Surya Daily and Mountain Televi-
sion while he was taking photos of the clash between police and protestors
at Ram Chok of Janakpur on September 7. Police severely beat up Rauni-

yar in the incident.

Photo: Ajay Kumar Sah, Mohattari
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Armed Police Force AST Thaman Bahadur BK of Kanchanpur-5, Banke and
posted at APF Battalion in Jaleshwor, was dragged out of the ambulance and
killed by cadres of Samyukta Loktantrik Madheshi Morcha on September 11
while he was being taken to Janakpur Zonal Hospital for further treatment.
BK was injured when Morcha protestors attacked him at Shankhar Chok in
Jaleshowor. He had sustained head injury for which he received 16 stitches,

and bruises all over his body.

Injured BK died when protestors beat him after pulling him out of the
ambulance at Sanukhara near Mohattari VDC along the dJanakpur-
Jaleshwor road section while being taken to Janakpur Regional Hospital for
further treatment, according to SSP Saurav Rana. APF Inspector Dharma
Thapa said that BK was killed by hitting with bamboo sticks in a paddy
field 300 meters from the road. After killing BK, Morcha cadres also burnt

the ambulance. Bamboo sticks and beer bottles were found lying around his

body. One plain-cloth policeman accompanying ASI BK and the ambulance

driver were able to escape. The final rituals were performed in Nepalgunj
after post mortem of his body was conducted at the local hospital.

Photo : Ajay Kumar Sah, Mohattari
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Wife and son of Nepal Police SSP Laxman Neupane perform mourning
rituals at his residence in Sinamangal, Kathmandu. Neupane, 53, was
killed in the attack by cadres of Tharuhat Struggle Committee, who were

agitating for separate Tharuhat province. Eight policemen and one boy were
killed in an attack by Tharuhat cadres at Tikapur, Kailali on August 24. 10

policemen were killed during the Madhes movement.
Photo: Bimal Chandra Sharma, INSEC
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Rohan Chaudhary, 17, of Jaleshwor Municipality-7 died in police firing
during the clash between police and cadres of Samyukta Loktantrik
Madheshi Morcha on September 9. The deceased sustained bullet in chest.

A press card was also found from his pocket. The victim’s family did not

take the relief amount of Rs.1 million provided by the government until the
end of the year.
Photo: Ajay Kumar Sah, Mohattari
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Ram Krishna Rawat alias Ramkishun, 62, of Portaha VDC-1 in Saptari died
in police firing after sustaining bullet in stomach during the protest called
by Samyukta Loktantrik Madheshi Morcha against demarcation of state on

September 9. A clash ensued between the police and protestors at the east-

west highway section in the same VDC. The police fired in retaliation after

protestors attacked them with stones and glass bottles while they were
removing the trees placed by the protestors.

Photo: Manohar Kumar Pokharel, Saptari




Cadres of Madhesi Morcha hurl stones at police from Indian side at the

Sunauli check point in Rupandehi. Indian administration did not take any

steps to stop the incident.

Photo: Amri Giri, Rupandehi
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Mother of Padam Budathoki (inset) grieves his loss. Son of Dhana Bahadur
Budathoki, three-month-old Padam, of Triyuga Municipality-15 in Uday-
pur died at Hariharpur, Sunsari as cadres of Samyukta Loktantrik Mad-
hesi Morcha obstructed the ambulance carrying him at various places in
Saptari district on November 23. The child suffering from pneumonia since
November 22 was being rushed to Biratnagar from Triyuga Municipality.
District Hospital, Udaypur had referred taking him to other hospital at 4
am on November 23. The boy’s relatives were taking him to Nobel Hospi-
tal, Biratnagar in the ambulance (Sa 1 Cha 659). He died on the way after

facing several obstructions at Shambhunath, Rupani, Bhardaha along the

East-West Highway, said Rajan Dhakal, a relative.
Photo: Bharat Khadka, Udaypur




Krishna Kumar Patel, 22,

| lice firing when a clash broke
) out after protestors staged
demonstration defying cur-
few orders at Padam road in
front of the District Develop-
ment Committee on August
31. He received treatment at
Narayani Sub-regional Hos-
pital, Birgunj and National
Medical College. Despite
the curfew order imposed
by the local administration
after 4 pm, protestors burnt
tires and laid stones at all
choks and buspark, Nagawa,
Chapkaiya, Ranighat, Kum-
hal tol, Birta Pratima areas,
Laxamwa chok, resisdentail
areas Pipra and Sano Pipra.
According to INSEC docu-
mentation, 238 people were
injured in police firing during
the Madhes agitation.
Photo courtesy:

Santosh Patel, Parsa




A clash erupted between
police and protestors at a
sit-in led by Chairperson
of Sadhbhawana Party
Rajendra Mahato at the
Biratnagar Customs point
in Rani, Biratnagar sub-
metropolis-22 on December
26. Injured in police baton
charge, Mahato, 60, of Ba-
bargunj, Sarlahi received
treatment at Golden Hos-
pital, Biratnagar and BP
Koirala Institute of Health
Sciences, Dharan. He re-
ceived further treatment in

New Delhi, India. %

Photo:
Sukdev Chaudhary,




Cadres of Madhesi Morcha attempted to kill Krishna Bahadur Bista
Chhetri, 33, of Tilotam Municipality-11 in Rupandehi by hitting him with

sharp weapons in front of Indian Police while he was on his way to buy

goods at Sunauli. He was taken to Medical College, Bhairawa after being
rescued by Nepal police from no-man’s-land. The Morcha cadres had left
him for dead.

Photo: Amrit Giri, Rupandehi
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Leaders and cadres of Samyukta Loktantrik Madhesi Morcha with sharp
weapons during demonstrations at the District Headquarter Malangwa of

Sarlahi on September 13. Morcha cadres carried domestic weapons during

demonstrations despite repeated appeals by NHRC and human rights

organizations not to carry such weapons.

Photo: Santosh Kumar Singh, Sarlahi
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The jeep of National Human Rights Commission torched by cadres of Samy-
ukta Loktantrik Madhesi Morcha at Jutpani, Netragunj VDC-5 in Sarlahi.
167 vehicles were vandalized and torched during Madhesh movement.

Photo: Santosh Kumar Singh, Sarlahi
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Police post at Rajbiraj Municipality-5 torched by cadres of Madhesi Morcha

on November 22. 27 police posts were vandalized and torched during Mad-

hes movement.

Photo : Manohar Kumar Pokharel, Saptari
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Radio Fulbari FM Station set ablaze following a violent clash in Tikapur of

Kailai on August 24.
Photo: Bimal Chandra Sharma, INSEC
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A clash erupted between cadres of Samyukta Madhesi Morcha and police
at Bethari in Gonaha VDC-6 of Rupandehi when protestors obstructed ve-

hicles being escorted by police on September 15. A Haat Bazaar (open mar-
ket) was taking place in Bethari when the clash occurred. Civilians coming
for the market and staying at home were killed during the clash. A bullet
had pierced the wall of house belonging to one local Binod Lakaul when

police opened indiscriminate firing.

Photo: Amrit Giri, Rupandehi
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1. Background

t has been proven that judiciary

has remained as the last resort
for protection of citizens’ rights in a demo-
cratic system. The efficiency and inde-
pendence of judiciary signals to what ex-
tent their rights have been protected. With
the promulgation of Constitution of Nepal
in September, the Nepalese Judiciary has
got its mandate from this new Constitu-
tion succeeding the previous one, Interim
Constitution of Nepal, 2007. Rule of law is
fundamental for freely exercising funda-
mental rights recognised in the Constitu-
tion and other human rights recognised
in other legal instruments, both national
and international. Establishement of free
and efficient judiciary and its fair and un-
hindered service delivery makes the rule
of law a reality. The Constitution of Nepal
has guaranteed for promotion of rule of
law, protection of fundamental rights and
human rights and other rights and their
promotion and fair justice delivery.

The Supreme Court has introduced
the planned reformation process with the
aim of promoting the trust and confidence
of people in judiciary for making the jus-
tice delivery process straightforward, easy,
and speedy and for ensuring access of com-
mon people to justice.! The First Strategic
Plan of the Nepalese Judiciary, 2004/005-
2008/09 was introduced in the fiscal year
(FY) 2004/05 (2061/62BS). The Second
Five Year Strategic Plan of the Nepali Ju-
diciary 2009/10-2013/14 has been already
executed. Now the Third Strategic Plan of
the Nepali Judiciary 2014/15-2018/19 has
already been placed into operation. The
Judiciary has analysed that with the adop-
tion of strategic plan, reforms have taken
place in the judiciary, including the mana-
gerial ones. The Judiciary has prepared
the work plan with some achievements
already in hand considering the increase
of working case load at courts and public
expectation and people’s increasing per-
spective that they have not been able to

get justice from the courts. The latest ex-
ample of such work plan is the formation
of Commission on Access to Justice.

The dJudiciary that restores not
only the fundamental rights of citizens but
also all human rights of all when violation
of such rights occurs or is about to occur,
is the final protector and custodian of such
rights and upon which the people have
faith as the institution of last resort. When
there was an armed conflict between the
then CPN-M and government security
forces of Nepal for a decade, the Judici-
ary had earned its reputation and trust
for protecting the fundamental rights of
the cadres of CPN-M such as right to life,
right against torture, right to fair trail and
S0 on.

The dJudiciary has an important
role in creating the just and favourable en-
vironment for exercising fundamental and
other rights that are likely to be violated
or limited by different organs of the gover-
ments through enactment of legislation by
the Legislature or implementation of such
legislation by the Executive or other state
agencies that are entitled to use such exec-
utive powers. The year 2015 has witnessed
both positive and negative dimensions of
performance of the Judiciary while dis-
charging this role of ultimate custodians
of rights of people. This write-up is about
how the Nepalese Judiciary contributed in
protection of human rights and other is-
sues related to rule of law in the year 2015.

2. Appointment of the Chief Justice:
Hope with the Leadership

With the end of second quarter of
the year of 2015, the senior most Justice of
the Supreme Court Nepal Kalyan Shres-
tha was appointed as the Chief Justice of
Nepal. Appointment of the Justice Shres-
tha, who has delivered many landmark
judgments on human rights and gender
justice, as the CJ of Nepal gave hope
thatjudiciary in his leadership would per-
form remarkably during his tenure. Before

1. Supreme Court , Annual Report, 2012/13, 2013/14
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Justice Shrestha headed the Judiciary, he
was preceded by Chief Justice Ram Kumar
Prasad Shah. Justice Shah took the lead-
ership of the Judiciary on October 10, 2014
as the 23 CJ of Nepal. Justice Shad retired
on July 7, 2015 compulsorily because of his
age bar. Use of information technology for
getting information about the schedule of
the cases was considered as noteworthy
initiative of Shah Tenure. Such use of IT
are online update of hearing of the cases,
availability of hearing schedule at 10 pm,
use of short message service (SMS) for
informing the parties of the cases, online
writ registration.? However, online writ
registration has not been implemented
yet.

Despite former CdJ’s effort on im-
proving hearing of cases, his departure
from the Judiciary could not remain unde-
bated. Towards the end of his days at the
Judiciary when Justice Shrestha was al-
ready recommended by the Constitutional
Council for the appointment as the CdJ of
Nepal, he transferred 51 judges of district
and appellate courts.? Such kind of trans-
fer of judges at the last minute of Cd is not
considered appropriate. CJ Shrestha cor-
rected this unusual act of transfer by re-
pealing it; hence he rightly corrected the
track of judiciary which was almost about
to derail.* So heading of the Judiciary by
such bold justice seemed promising.

3. Performance of the Courts
3.1 Performance in the Fiscal Year
2013/145
The judiciary includes the Supreme
Court, subordinate courts, tribunal and
Judicial Council. During the fiscal year

2013/14, the Supreme Court could finalise
only 20% of the total 24,735 case which in-
cludes both the old and the new ones. The
following table contains the details of the
cases registered and concluded as men-
tioned in the annual report.®

The Supreme Court submitted the
Annual Report of FY 2013/2014 according
to the constitutional mandate of submit-
ting the report to the President of Nepal
including the detail of all activities of its
own and its subordinate courts and the
Judicial Council as well. However, the an-
nual report of the last fiscal year 2014/15
has not been submitted yet; hence could
not be available during the period of writ-
ing this report. Concluding only 20 percent
of the total cases registered during the FY
2013/14 is quite low in itself.

3.2 Increasing Trend of the Pressure
of the Case Registration

While comparing the performance
of the Supreme Court with the previous
fiscal years, there is increasing trend of
number of the cases awaiting final hearing
at the end of each fiscal year.

The Supreme Court decided only
20.95 percent of the registered cases dur-
ing the fiscal year 2012/13. And the per-
centage of such cases declined by one dur-
ing FY 2013/14 in comparison to the previ-
ous fiscal year. Therefore, there are total
18,789 cases of which the responsibilities
have been transferred from FY 2013/14 to
the FY 2014/15. Concluding only 20 per-
cent of the total cases registered shows
the increasing trend of the excessive cases
in the Supreme Court. One of the main
reasons behind the low percentage of con-

2. “Shah retires as Nepal’'s Chief Justice, Kalyan Shrestha succeeding”, The Himalayan
Times, dJuly 07, 2015 < http:/thehimalayantimes.com/nepal/chief-justice-shah-retires-from-

service/>, accessed on Jan 14, 2016

3. “Transfer of Judges at 11th Hour by Outgoing CJ Against Tradition” http://myrepublica.com/
politics/story/23282/transfer-of-judges-at-11th-hour-by-outgoing-cj-against-tradition.html,
published date Jun 22, 2015, accessed on Jan 14, 2016

4. http://www.nonstopkhabar.com/detail_page.php?id=5651

bl

Supreme Court, Annual Report, 2013/14. The annual report of the last fiscal year 2014/15 has

not been submitted yet. Hence, it was not available during the reporting period.

6. 1bid
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Cases transferred

Concluded cases

FY . New Registration |Total cases Due
from previous FY No %

2012/13 |12,714 8,097 20,811 4,360 | 20.95 16,451

2013/14 |16,451 8,284 24,735 5,946 | 20.04 18,789

Source: Annual Report of the Supreme Court, 2013/ 14, Table 1

cluded cases is due to the fewer number
of the judges in comparison to the number
of cases.

In the context of judicial dispensa-
tion, one of the most important aspects
that has been given less priority than it
should have got is that the judiciary has
not taken any initiatives for addressing
the long term solutions on what issues
the most cases have been registered every
year at the courts. The dispute has been
concluded through the legal solution per-
tained within the case; however, the effort
has not been made to see if it has given
any social solution. Sorting out the case
without social justice cannot be sustain-
able. In the fiscal year 2013/14, the high-
est number of cases registered in the Su-
preme Court, appeal courts and district
courts was on the dispute of land related
cases. There were a total of 42 thousand 9
hundred and 10 cases registered on such
issues in the FY 2013/147. Likewise, even
in FY 2012/13 including both the new and
old cases, the highest number of the cases
registered was on the same issue of land
dispute.® But the Judiciary has been put-
ting less effort to find out the root causes
of such disputes whereas the courts could
have concluded such cases quickly and
more efficiently than now had it spent its
energy in digging out the causes of dis-
putes related to that type of case.

These courts concluded total 1 lakh
3 thousand 8 hundred and 78 cases during

Supreme Court, Annual Report, 2013/14

S © o

the fiscal year 2012/13 on the one hand,
and on the other, still a total of 76 thou-
sand 1 hundred and 48 cases remained
pending. Comparative work load and the
performance of all the courts have been
presented in the table 2°:

While observing the performance
and work load of the courts, case regis-
tration or concluding of such cases have
become the biggest problem not only in
the Supreme Court but also in three lay-
ers of the courts. Thus, having pending 76
thousand 1 hundred and 48 cases in total
for its final hearing shows that the courts
have not been able to seek the solution of
at least the families double of these case
loads who have been engaed in such legal
disputes.

4. Institutional Prestige

By interpreting the constitution
and other laws keeping their spirts intact,
the courts stop the rulers to be despotic
and contribute to protect the rights, in-
cluding fundmental and human and other
rights of citizens and people. For stopping
the rulers to be anarchic, the courts them-
selves have to maintain their own institu-
tional prestige. Denying the power of the
sword or the purse, the Court must culti-
vate its institutional prestige. The power
of the Court lies in the persuasiveness of
its rulings and ultimately rests with other
political institutions and public opinion.!?
The American experience on how the

Supreme Court, Annual Report, 2012/13 Page (d)
Supreme Court, Annual Report, 2013/14, page 10
0. David O’Brien, “The Court and American Life,”from Storm Center: The Supreme Court in

American Politics in The Enduring Debate: Classic and Contemporary Readings in American
Politics, Eds. Kenneth R. Mayer, John J. Coleman( New York:W.W. Norton & Company, 6th

Ed) p 291- 92
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FY Responsibilities | New Registration |Total gz;l;:sluded Pending
2009/10 58985 66395 125380 70017 55363
2010/11 55363 76564 131927 72493 59434
2011/12 59621 93932 153553 87728 65825
2012/13 65825 100351 166176 86919 79257
2013/14 79257 100679 180026 103878 76146

Table 1

Court can mainfghtain its institutional
prestige by its performance would be a les-
son learned for us as well. The US Courts
also had delayed in delivering final verdict
on some cases that could have guided the
US society substantively; however, it was
reviewed within the judiciary very soon.
The landmark case of Brown v. Board of
Education was finally adjudicated which
was registered three yeara ago in 1951.1!
The Court was criticised for failing to de-
liver justice timely. Political scientist Rob-
ert Dahl observed regarding the effect of
the verdict as “By itself the Court is almost
powerless to affect the course of national
policy.” Gerald Rosenberg goes even far-
ther in claiming that “courts can almost
never be effective producers of signifi-
cant social reform”. “Brown and its prog-
eny stand for the proposition that courts
are impotent to produce significant social
reform.”? Despite such harsh comments
the US Judiciary received from some po-
litical scientists, it was successful in main-
taining its prestige and faith from the peo-
ple.

The racial discrimination between
the White and Black that existed in the
American society for centuries ended with
the verdict of the Supreme Court of the US
in the case of Brown v. Board of Education.
David O’Brien observed about the power of
the court in dismantling the segregation of
the society as “(n)either Congress nor the

11. Ibid, p 291
12. Ibid, p 298
13. Ibid, page 297

President, any more than the Court, could
have singlehandedly dismantled racially
segregated public schools.”® Thus, the role
of the court in ensuring justice for people
is the deciding factor for having prestige
of the judiciary in that society. In our con-
text, to end the anomaly and absurdity in
judiciary, the first initiative is to appoint
the judges at the Supreme Court of Nepal
as pointed out in the report of the Commit-
tee to Study for the of Anomaly, Irregular-
ity and Absurdity in the Judiciary, 2015.1
When the cases are scheduled immediate-
ly for hearing or when the parties to the
cases know about the hearing schedule on
time, such kind of deformities or irregular-
ies in judiciary will be less and the judicial
employees with such intention will be dis-
couraged.

5. Ending of Irregularity and
Anomaly in the Judiciary: Limited
to the Report

Most of the CJs of Nepal, when they
hold their chair of the CJ, make a commit-
ment that they will whiten the image of
judiciary by ending the anomaliy, irregu-
larity and absurdity in the judiciary. So

did CJ Kalyan Shresha as well when he

headed the Nepalese Judiciary. CJ Shres-

tha formed a committee to study about
such anomaliy, irregularity and absurdity
under chairmanship of Seniormost Justice

Girish Chandra Lal on August 3, 2015.1%

14. “The Irregularities of the Courts Will Be Off with the Appointment of Judges”, Gorakhapatra

National Daily, Dec. 16, 2015, page 3

15. This Committee has been used as Lal Committee in this report.
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The other members of the Committee were
Justices Baidhyanath Uapadhyay, Govind
Kumar Uapadhyay, and Joint Registrar
Nahakul Subedi. The Committee submit-
ted a report identifying the anomalies,
irregularities and absurdities in justice
dispensation, judicial administration, and
resource mobilisation and their solution
on Dec 15, 2015.1¢ If the CJ Shrestha has
real plan for cleaning the tarnished image
of the Judiciary by addressing such irregu-
larities and other anomalies within it, he
has to implement the recommendations of
this Committee honestly and harshly.

This is not the first Committee
formed of this kind. “The Committee to
Study for Enrichment of Public Trust on
Judiciary, 2064 BS" and “The Study Com-
mittee for Growth of Judiciary without Ir-
regularites and Anomalities, 2066” were
already formed in the past. Hence, forma-
tion of such committees for ending irregu-
larities in the Judiciary is no more than a
“face saving effort” as observed by one crit-
ic. 17 Hence the Committee formed under
the chairmanship of Justice (now retired)
Lal seems just an additional chapter in the
series of former face saving effforts.

6. Efforts to Widen the Role of
Judicial Council

The Constitution of Nepal has
made provision of Judicial Council (JC) in
Article 153 to recommend and advise in ac-
cordance with the Constitution concerning
“the appointment of, transfer of, discipli-
nary action against, dismissal of Judges,
and other matters relating to judicial ad-
ministration”. There is provision for sub-
mission of annual report to the President
by the JC as the provision reads as “Each

year, the Supreme Court, Judicial Coun-
cil and Judicial Service Commission shall
present its annual report to the President,
and the President through the Prime Min-
ister shall submit such reports before the
Federal Parliament.!®

Present provison of the Constituion
of separate report submission of the JC to
the Head of State is positive in itself in
regards to widening the scope of the JC
and making it accountable as it is wider
in scope than the provision of the previ-
ous Interim Constitution of Nepal, 2007 in
which the annual report of the Apex Court
had to incorporate the activities of the JC
and Judicial Service Commission as well.!?
However, just having provision of separate
annual report submission is not adequate
for effective functioning of the JC. It will be
achievable only if the provision gets imple-
mented successfully as the former mem-
ber of JC and senior advocate Upendra
Keshari Neupane observes that it will be
positive indicator if the present provision
is implemented successfully.? Submission
of separate annual report of the Judicial
Councial is an opportunity to justify the
substantial existence of the Council; how-
ever, only this is not adequate to widen the
scope of it despite the fact that the Chief
Justice himself heads the Council.

The Judicial Council consists of five
members of which the right honourable
Chief Justice chairs the Council.?® The
four members are the Federal Minister for
Law and Justice, senior-most judge of the
Supreme Court, a legal expert nominated
by the President on the recommendation
of the Prime Minister and a senior advo-
cate, or an advocate?? to be appointed by
the President on the recommendation of

16. Tufan Neupane, “Only Face Saving”, Dec 27, 2015-Jan 2, 2016 (12-18 Poush, 2072), Himal, page
18 available at <http://nepalihimal.com/article/5957> accessed on Jan 16, 2016

17. Ibid page 18
18. Article 138 (1)

19. Interim Constituion of Nepal, 2007, Article 117 (3)
20. Upendra Keshari Neupane, “Judicial Council again Shadow Organization” in Constituional
Dialogue, (Kathmandu: Constituional Lawers’ Forum, 2016) p 157

21. Constitution of Nepal, Article 153

22. Such senior advocate or advocate must have the minimum experience of twenty years.
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the Nepal Bar Association.?? Because of
its structure, though headed by the Chief
Justice, the representation of the court is
in minority; hence difficult in having deci-
sions when there is no unanimity among
the members.

After the promulgation of new con-
stitution, the first meeting of the Judicial
Council was held on December 8, 2015.
That meeting recommended the names
of Justices Girish Chandra Lal, Shushila
Karki, Baidhynanath Upadhyay and Go-
pal Parajuli for the Constitional Bench
at the apex court. By this decision of the
Council, the Judiciary has moved ahead
to transform its structure according to the
new Constituion and to implement the
Constitution. However, it has faced some
constitutional hurdles and constitutional
void for which it has to wait the response
of the political leadership. This has direct-
ly hampered the commitment made by the
Chief Justice for ensuring effective and
speedy justice and performanc of the en-
tire judiciary.> Basically, these hindranc-
es and void has to be overcome through the
political negotiation in the Parliament, the
finalisation of regulation of Parliamentar
Hearing Committee.

7. Judiciary in the Grip of
Transitional Period

Some of the provisions about the
Judiciary in the new Constituion are not
straightforward enough; rather a bit du-
alistic in nature, causing some confusion.
However, through the interpretation of
the Constitution in a positive way by re-
specting and accepting the spirit of the
Constitution, it was not impossible to get
rid of such situation. All the state organs
have responsibilities of interpreting the
transitional situation of the country in

23. Constitution of Nepal, Article 153

easy and positive way byincorporating
the spirit of the Constitution while the
entire country is in transition.?® The ratio
between the case work load and the num-
ber of judges at the Supreme Court is not
proportionate. While the cases have been
piled up above 20 thousand and the num-
ber of judges working there is just only
10. Moreover, these existing judges have
not been able to deliver justice because of
structure damaged by the great Gorkha
earthquake of April 2015. “It takes three
to five years for a case to be decided that
has been registered at the apex court.
Hence, course of judicial remedy has been
just a cosmetic ornament of the Constitu-
tion, which is beautiful but difficult to ex-
ercise, because of this sorrowful and tough
road to justice.”?® The rights have no value
at all if these rights cannot be exercised by
people. They remain mere cosmetic ones.
There is no clear provision for par-
liamentary hearing for the appointment
of the judges at the Supreme Court dur-
ing the transitional phase. Article 292
(2) contains the provision that there will
be a Parliamentary Hearing Commit-
tee consisting 15 members from the both
houses of the Federal Parliament of Ne-
pal. If understood in literal way, then no
parliament will be fulfilled unless there
will be general elections, and election of
the Province and at local level. However,
experts have come with the opinion that
it should not be understood in such literal
way. Subas Nemwang, a parliamentar-
ian and the former Chair of the Constitu-
ent Assembly that drafted this present
Constitution, opines that according to the
same Article 296, the Parliamentary Com-
mitties can be formed within this present
Parliament until the new Federal Parlia-
ment is formed.?” But, the Committee has

24. Ram Badhadur Rawal, “Constitutional Transition in the Courts”, Nepal Weekly, Dec 24, 2015

(5 Poush, 2072) p 16

25. Tikarram Bhattarai “Judiciary in Mar of Transitional Phase” “Judiciary Suffering in Transitional
Phase”, Kantipur National Daily, Dec. 14, 2015, p 6

26. Ibid
27. Rawal, Foot Note 24
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not been formed yet. Unless the Commit-
tee is formed, the appointment process of
the judges at the apex court will have to
face hurdle even if the the Judicial Coun-
cil recommends for their appointment. On
the other hand there is doubt whether the
Committee would not be formed.28 Hence if
this problem is not sorted out through the
constitutional interpretation, the Judici-
ary will suffer a lot from the lack of human
resources. Ultimately, it will seriously af-
fect protection of human rights of people.?*
On the one hand, there is analysis of the
Chief Justice that Judiciary has suffered
most due to transition and on the other,
as the Judicial Council has been not fully
filled so far, it has not been able to appoint
the judges. Whereas the Indian Supreme
Court has signalled that the judiciary
should not be intervened by declaring the
99 th amendment of Indian Constituon,
30 in which there was amendment of the
National Judicial Appointments Commis-
sion (NJAC) Act ending the appointment
of judges through the collegium system,3!
lack of steps for appointment of the judges
by the Judicial Concil headed by the Chief
Justice himself hints whether the Council
has narrowed the scope itself.

To overcome the constitutional hur-
dles to some extent, the constitution must
be interpreted with good conscience and
broder perspectives. Justice Felix Frank-
furter observed that “Constitutional inter-
pretation is not at all a political document,

28. Ibid

but applied politics.”*? The constitutional
interpretation, of course, is a political
document and as a written document is
not self-interpreting; its interpretation is
political.3® So, it is quite ideal to say that
there will be no political flavour at all
while interpreting the constitution. But
what has to do be done in this regards by
the Court is that it has to place the inten-
tion of the lawmakers and protection of in-
terest of general people in the centre. Only
then, the trust of people in judiciary will
grow.

8. Formality of Law: More Ritualistic
than Result Oriented

Individual liberties are very impor-
tant issues in the lives of people. When
the court proceedings become more formal
than paying due attention to results, such
individual freedoms cannot be effectively
protected. It is a matter of shame that the
provision of prioritising the hearing of the
cases of the detainees of the Civil Code of
1910 BS enacted more than one and half
century ago is almost inactive. “Thou-
sands of detainees spending days behind
the bar in the cold floor waiting for justice
to be dispensed for them scold the Apex
Court, its judges and their legal counsels
almost every day.”® “Lives of thousands
of detainees have ended within the jail
while waiting the schedule of final hearing
of their cases.” Thus, even the cases of de-
tainees are not heard even though they are

29.

30.

31.
32.

33.

34.

The observation was made by Adv. Tikaram Bhattarai, the senior most vice president of Nepal
Bar on the occasion of book lunch programme entitled “Constituional Dialogue and Contested
Issues of the Constituion” organised by Constituional Lawers’ Forum (CLaF) at Attorney
General Office premise, Kathmandu on Jan 12, 2016. The Program was chaired by the CJ of
Nepal Kalyan Shrestha.

Samanwaya Rautray, “Supreme Court declares National Judicial Appointments Commission
(NJAC) Act unconstitutional” < http:/timesofindia.indiatimes.com/india/NJAC-SC-strikes-
down-govt-role-in-selecting-judges-will-consult-PM-law-minister-says/articleshow/49408971.
cms>, published date Oct 16, 2015, accessed on Jan 13, 2016

Ibid

Quoted in David M O’Brien, Constitutional Law and Politics: Struggles for Power and
Governmental Accountability Vol 1. 8th Ed (NewYork and London: W.W. Norton & Company,
2011)

David M O’Brien, Constitutional Law and Politics: Struggles for Power and Governmental
Accountability Vol 1. 8th Ed (NewYork and London: W.W. Norton & Company,2011), p 63
Bhattarai “Judiciary Suffering in Transitional Phase” Foot Note 25
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scheduled in daily cause list. The suffer-
ing of many detainees waiting for justice
would have ended soon in case they were
not convicted of what they were accused of
after the final hearing of their cases had
the Court heard their cases in time. As
justice delayed is justice denied, it is quite
essential that the Court has to pay sincere
attention to those detainees’ rights to get
speedy justice.

There is prevalence of paying more
attention to formality than achieving the
result to ensure justice for the convicted
persons. Even many convicted detainees
after the final hearing are spending more
than the stipulated jail term because of
the ritualistic court procedure. Minor hu-
man errors of the court employee such as
typo have led the detainee to suffer more.
Generally, one who commits mistakes has
to correct it. But in the court proceeding,
sufferers of such typo are no other than
the detainees themselves.

9. Chief Justice’s Committment Stuck
in Consitutional Complexities

CJ Kalyan Shrestha could not con-
tinue the appointment of judges started
by his predecessor former CJ Ram Ku-
mar Prasad Shah because of consitutional
hurdle despite having much expectation
from CJ Shrestha. When the then former
member of the Judicial Council Upendra
Keshari Neupane resigned from the post,
the seat remained vacant for long. Anoth-
er member of the Council Khem Narayan
Dhungana was replaced by Ram Prasad
Sitaula. Because of tri-polar power bal-
ance within the Nepal Bar Association,
Ram Prasad Shrestha was appointed at
the Council lately. However, the promul-
gation of the new Constitution and forma-
tion of new government after that affected
the Council as there was question whether
the members of the Council as an expert of
law and representative of Bar have their
seat in the Council. No other constitution-

al entity except the Judicial Council has
such provision of reappointment or termi-
nation of tenure in the Constitution.

On the one hand, the dJudicial
Council has not been able to appoint the
judges, on the other the senior judges of
the Supreme Court have retired because
of age bar. There are around 20 thousand
running cases as 18 thousands 7 hundred
and 89 cases were back logged in the previ-
ous fiscal year and they have been trans-
ferred to the current fiscal year. Moreover,
one national broadsheet reports that there
are nearly 25,000 running cases at the
apex court.?® Thus, because of increasing
number of cases and decreasing number of
judges, situation of not getting timely jus-
tice has been created. People are deprived
of their rights of getting speedy justice due
to the delay in appointing the judges.

When Justice Kalyan Shrestha was
appointed as the chief justice, all set eye
on him with hope; CJ Shrestha also made
commitment of ensuring justice. Tenure of
CdJ Shrestha is short as he is retiring in the
mid of 2016. Hence, it is doubtful whether
his commitment would remain unfulfilled.
First, the Judicial Council is incomplete to
appoint the judges at present. Second, no
State High Court has been formed so far.
Without formation of the Courts, appoint-
ment of the judges at the Supreme Court
is not feasible. There is constitutional pro-
vison to form such courts within a year
of promulgation of this new Constitution.
Third, the Parliamentary Hearing Com-
mittee is not formed yet as there is no con-
sensus among the key political parties in
drafting the Regulation of this Committee.
In a straightforward way, no appointment
of judge at the Supreme Court is possible
without the parliamentary hearing. Either
the Judical Council has to initiate boldly
to appoint the judges in close coordination
with the Parliament or the commitment of
the CJ would be limited to mere commit-
ments.

35. Ghanashyam Khadka, “Appointment of Judges at the Appex Court in Crisis”Kantipur National

Daily, Dec. 31, 2015, p 13
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10. Indifferences or Inactiveness in
Corruption Cases

Mass media has been highlighting
the prevalence of corruption in the courts
very frequently. And it has been accepted
indirectly by the committee formed by the
Supreme Court itself. The prevalence of
corruption was pinpointed in the commit-
tee report of Nepal Bar Association too.
However, corruption issues have not been
in the priority of the judiciary. Moreover,
the cases related to corruption have not
been concluded due the fewer number of
the judges though such cases were sched-
uled for hearing, thery were not heard
because of long lists of cases to be heard.
Even the corruption issues in the courts
are not addressed in a satisfying way. “Cli-
ents have the experience of offering mon-
etary token in each desk of the court for
their service; still no one has the guts to
speak against it. Such issues have spread
from one to another so quickly in public;
however, the guilty has been enjoying im-
munities. No any concrete action has been
taken against such anomalies and irregu-
larities spreading in the judiciary.”®® At a
time when the Chief Justice has been reit-
erating to provide objective news helping
the judiciary for its solution rather than
writing on some fictitious news on the
prevalence of corruption in the courts,?” a
complaint related to corruption has been
lodged at the Chief Justice himself.”3®
Now this incident will be the issue to be
examined in the Judiciary. The Court has
neither been able to seek the effective solu-
tion to control the corruption cases within

the Judiciary itself nor it has concluded
the cases registered on such issues.

11. Judges Themselves Seeking the
Help of Writ Petition

There is no clear provision regard-
ing the ad-hoc judges in the Constitution
of Nepal. As a result of this provision, the
service of altogether 26 judges of appel-
late courts expired. Alexander Hamilton
highlights on importance of the perma-
nency of the judges for the trust of judici-
ary and constitution and civil liberty as he
observes:

That inflexible and uniform adher-
ence to the rights of the Constitution and
of individuals, which we perceive to be
indispensable in the courts of justice, can
certainly not be expected from judges who
hold their offices by a temporary commis-
sion. Periodical appointments, however,
regulated or by whosoever made, would, in
some or other, be fatal to their necessary
independence.3®

Justice dispensation by the judges
has, thus, direct relationship with their
security of service. Hence, how can the
judges whose service itself is not secured,
dispense the justice fairly and boldly?
Those 26 ad-hoc judges who retired from
the appellate court filed a writ petition
seeking amendment of the constitutional
fault regarding the provision of such ser-
vice termination?’. The retired judges
demanded for the amendment for such
fault through directives of the Court. Due
to the provision in the new constitution
those judges who were appointed on June

36. Tufan Neupane, “Complaint against Bribery at the Apex Court”, Himal, Jan 17-23, 2016 (3-7

Magh 2072), page 18

37. “Don’t Lose Faith in Judiciary: CJ designate Shrestha” published on 29th June 2015, available
at<http://myrepublica.com/politics/story/23681/proposed-cj-shrestha-facing-parliamentary-

hearing.html>, accessed on Jan. 25, 2016
38. Neupane, Foot Note 36.39.

39. Alexander Hamilton The Federalist, No. 78 in The Federal Judiciary p 289”
40. “Writ for Correcting Fault of the Constitution” Nagarik National Daily, Published date Jan. 7,
2016 <http://www.nagariknews.com/politics/constitutional-body/story/52014.html> accessed on

Jan. 15, 2016
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9, 2011%! got compulsory retirement after
only two years and six months service on
December 12, 2015.

“As the Constitution has not men-
tioned clearly anywhere about the man-
datory/compulsory retirement, the judges
consider the Council responsible for ne-
glecting them. The writ further demanded
to issue a directive order in the name of
Council to appoint them as permanent
judges adding the period of their previous
service.”** Thus, the Judiciary has been
paying for the management of transitional
phase and its direct impact has been seen
on negligence of citizen’s right to get jus-
tice.

The provision of the Article 300(5)
of the Constitution reads as “After the
High Courts are formed as per clause (3),
the Chief Justice shall, with the recom-
mendation of the Judicial Council, trans-
fer the Chief Judge and Judges of the
Appellate Courts as the chief judge and
judges of the High Courts.” Similarly, sub-
article (6) contains the provision as “The
additional judges engaged at Appellate
Courts during the commencement of this
constitution, shall continue to remain in
their offices till the term specified during
their appointment.” As there is no provi-
sion of temporary judges to be appointed
in the appelate court, the Judicial Council
could not extend the tenure of temporary
judges working there. The remarks of the
CJ that the Judiciary has become entity
that the transition has gripped the most,
was directed towards this particular pro-
vision.*?

Although service of these ad-hoc
judges of the appellate courts was termi-
nated after the promulgation of the new
Constituion, the Judicial Council appoint-
ed the district court judges even before the

promulgation of the Constitution. Accord-
ing to the Interim Constitution of Nepal,
2007 and dJudicial Council Act, 2047 BS,
the eligible second class gazetted officers
of Judicial Commission were recommend-
ed to be appointed for the additional and
vacant position of district court judges. As
per the provision of the Articles 109 (1)
of the Interim Constitution, the district
and appellate court judges were appoint-
ed by the CJ. Under Article 113 of that
Constitution, the Judicial Council had to
recommend for such appointments. The
work performance, seniority, experience,
knowledge on subject matter, efficiency,
honesty, impartiality, faith and contribu-
tion towards justice, high morality were
taken into consideration while recom-
mending them for the position. And after
the promulgation of the new Constitution,
no judges have been appointed as Judicial
Council is incomplete.

As discussed in the previous sec-
tion of “Judiciary in the Grip of the
Transitional Phase” the Indian Supreme
Court struck down the National Judicial
Appointments Commission (NJAC) Act
brought by declaring the 99** amendment
of Indian Constituon which was aimed to
end the appointment of judges through the
collegium system. The Judiciary itself has
to act proactively in certain situation. Be-
cause of lack of clarity, Nepalese Judiciary
has not been even able to appoint the judg-
es. As Judicial Council has not been able
to function in full-fledged way, it seems
whether the Council has narrowed its own
scope itself.

Internationally the retirement age
of the jugdes is higher than the Nepalese
judges. Even within the SAARC States,
Bangladesh has 68 years as retirement
age whereas in Nepal the SC judges re-

41. JC Yet to Decide about 26 ad-hoc judges retiring Tuesday, http:/myrepublica.com/politics/
story/22370/jc-yet-to-decide-about-26-ad-hoc-judges-retiring-tuesday.html, accessed on Jan. 26,

2016
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tire at the age of 65 and at the age of 63 in
appellate and district court respectively.
Though the CJ Shrestha himself has made
a comment that the retirement age of the
judges needs to be extended, he has not
taken any steps in his official capacity.**
In the USA once a judge is appointed he
is a judge until he wishes to retire. In our
practice, the senior most justice is appoint-
ed the Chief Justice and has usually very
short tenure. Hence, concrete changes can-
not be felt though he may be very capable
because of his short tenure as CdJ.

12. Trust towards the Court and the
Implementation of its Verdict

Although commitment has been
made in the Five Years Strategic Plan of
Judiciary to conclude the cases registered
at court within six months of registration
and not to exceed the period more than one
year for any reason, statistics reveal that
after two years of introduction of the Plan
(FY 2004/05-2005/06) of the implementa-
tion of the strategic plan only 54.50 per-
centage of the cases were concluded.*’ The
study also shows that Staff’'s behaviour
with parties of the cases is also found not
satisfactory. The response of the service
holders who said the judicial employee’s
behaviour was found satisfactory was
33.33 percentage, whereas 32.16 percent-
age responded need of change in behav-
iour, 29.24 percentage responded the be-
haviour as average and 5.26 percentage
responded the behaviour as excellent.
During the fiscal year 2013/14, 19.75% in
punishment and fine; 19.71% in imprison-
ment and 62.36% of judgement execution
applications have been implemented.*6
The implementation of the judgements
has increased gradually. However, the

implementation of punishment and fine
and imprisonment is not as satisfactory
as that of the judgement execution appli-
cations. In the FY 2004/05 -2005/06 the
implementation status of such application
was 54.5% while it reached to 62.36% in
FY of 2013/14.

13. Court’s Verdict to Enact ‘Service
Law’ and Negligence to Respect it
by the Concerned Authorities*’

Lower level of the staff, including
peon and accountants of the community
school had filed a case in the Supreme

Court on December 5, 2007 against the

discriminatory policy of getting nothing

while being retired, and they demanded
pension and medical facilities in par with
other staffs*®. The Court issued an order
on February 6, 2011in the name of Min-
istry of Education, including the concern
stakeholder to make ‘Service Law' with-
in six months regarding the claim. But
the decision of the Court was not imple-

mented. Again the claimants had filed a

writ petition seeking the reason why the

Court’s verdict was not implemented. On

August 28, 2014, the Court again issued

order to implement ‘Service Law’ within

six months period while hearing the case.

On July 23, 2015 the Court again issued

an order in the name of Government of Ne-

pal to implement the order within seven
days. However, according to Govinda Ba-
hadur Paudel, coordinator of the campaign
for implementation of the Court’s verdict,
the concerned government agencies have
not paid due attention to implement it.

Thus, non-implementation of the order is-

sued by the Supreme Court is mockery of

the rule of law.

44. “Increase the Retirement Age of the Judge” Nagarik National Daily, Aug. 23, 2015 (Bhadra 6,

2072) p 3

45. Problems Related with Implementation of Judgements and Solutions” p 79
46. Supreme Court, Annual Report, 2013/14, page (b)
47. “Demand to Suspend the PM” <http://www=enayapatrika=com/2015/09/25105#sthash=WPWS4

ObD=dpuf> accessed on Jan. 25, 2016

48. Supreme Court Annual Report, 2013/14, page (b)
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14. Protection of Human Rights

Independent and competent judici-
ary is a fundamental basis of democratic
ruling system. Promotion of rule of law,
protection of fundamental rights and hu-
man rights and other rights and their
promotion are possible only through the
establishment of independent and compe-
tent judiciary and its fair and unhindered
service dispensation. The previous Interim
Constitution, 2007 and the present Consti-
tution of Nepal both have constitutionally
gurranted such justice dispensation by
the Judiciary. Accordingly, the Supreme
Court and its subordinate courts and tri-
bunal have been functioning. During the
past year, the Supreme Court delivered its
landmark judgments in some major cases
for protection and promotion of human
rights.

In Suman Adhikari et. al v. Prime
Minister and Council of Ministers and oth-
ers (TRC Act Case), the Special Bench of
the Court had declared some of the provi-
sions such as amnesty to the human rights
violaors of the “Commission on Investiga-
tion of Disappeared Persons and Truth
and Reconciliation Commission Act, 2014
inconsistent with the principles of interna-
tional human rights law.*® The Court also
delivered a clear message that none in the
future would dare to commit such deeds
that would violate the human rights. The
verdict reads as the violators of serious hu-
man rights violation cannot be free from
his accountabilty means there should not
be any efforts from others to free him as
well. One should be ready to face conse-
quences if there are efforts to save such
culprits or one becomes accomplice to such
deeds. The Court is of the belief that the
Commissions set up according to the law
would not do s0.5°

Generally the Head of State with
the recommendation of the Executive can
pardon the convicted criminal after ex-
haustion of domestic proceedings of pros-
ecution. However, while pardoning, such
authority should not misuse its power
that would promote impunity so that the
human rights violators would not evade
accountability for their acts. Latest case
laws in Nepal have clearly hinted that par-
doning is not solely discretionary power of
any institution or state agency that has
been bestowed with such power.

14.1 Invalidation of Provison of Act
Inconsistent with Principles of
International Human Rights Law

Nepal has been party to seven core
human rights conventions along with oth-
er more than a dozen international instru-
ments on human rights. According to the

Treaty Act, 1990 Section 9, the provisons

of the domestic acts will be nullified to

the extent of collision with the treaty pro-
visions to which treaty Nepal is a party.

Thus, treaty provision will prevail over

the domestic provision to the extent of in-

consistency. The Apex Court has issued
many orders invalidating the domestic
provisions in such situations. To ensure
the transitional justice, the government
enacted “Commission on Investigation
of Disappeared Persons and Truth and

Reconciliation Commission Act, 2014” for

setting up two separate commissions Viz.

Commission on Investigation of Disap-

peared Persons and Truth and Reconcili-

ation Commission. This Act had contained
some of the provisions such as amnesty to
the serious or gross human rights violators
inconsistent with the principles of interna-
tional human rights law. Conflict victims
challenged such provisions at the Court

49. Suman Adhikari et. al v. Prime Minister and Council of Ministers and others (TRC Act Case),
writ No. 070-WS-0050 (Registration date: 3 June, 2015, Special Bench consisted of Justices
Kalyan Shrestha, Cholendra S JBR and Baidhynath Upadhyay, Date February 26, 2015

50. Ibid
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and the Special Bench of the Court invali-
dated such provisions.5!

14.2 Use of Positive Discrimination
and Empowerment of Madhesi
People

In Adv. Sunil Ranjan Sing v. Gov-
ernment of Nepal case®?, the Supreme

Court issued the mandamus writ order to

form the Madhesi Commission and enact

the necessary law for the empowerment
of Madheshi people with due considera-
tion of state obligation to protect the in-
divisibility and integrity of State of Ne-
pal being aware of right to equality of all

Nepali people and its exercise, to positive

discrimination according to the provisio

of article 13(3) and the obligation created
by the article 154 of Interim Constituon of

Nepal.?® Thus, the apex court has not only

issued a writ order of mandamus against

the state institutions to exercise positive
discrimination for empowerment of the
backward communities of the society but
also equally consider the right to equality
of all Nepali people and respect the indi-
visibility and integrity of the State. For
the empowerment of Madhesi people such

Commisson must be formed promptly with

due preparation.

14.3 Right to Health

The judicial activism could not take
place as expected in protection of right to
live with dignity by having access to quali-
tative drug. In Adv. Tejman Shrestha v
Secretariat of Legislative Parliament and
others case®, the Supreme Court repealed
the writ petition stating that there is no
condition of supply of sub-standard iron
pills. However, it has drawn the attention
of the government to standard of the medi-

cine for living a healthy and dignified life.
Although no any mandamus was issued as
claimed by the applicant this time, keep-
ing in mind such situation may arise in
the future, the Court has established that
every one has locus standi to seek the le-
gal remedy when right to health has been
compromised.

Although the Court has repealed
the writ petition, it has justifiably accept-
ed citizens’ right to seek legal remedy as
other fundamental rights in case it causes
negative result in individual’s health due
the sub-standard medicine on the basis
of the explanation made and the rights
sought in the writ. However, the Court’s
verdict could not give inspiration as it
did not make those distributors and the
concerned department of the government
responsible for not regulating the distri-
bution of the sub-standard medicine. The
Court has further drawn the attention of
the Government of Nepal to arrange for
the production and distribution of quali-
tative drug and include only those compa-
nies in tender process which are reliable so
that the qualitative drugs can be supplied
as well as the proper management can be
ensured. In this regard, the Court has is-
sued the following directive order which
helps to create the situation that there is
no negligence in the quality of drugs as the
supplier of the drugs must meet its stand-
ard.

14.4 Health and Reproductive
Health Rights of Women
There were attempts to shut Sur-
rogacy/ health service provided by some of
the private institutions through writ peti-
tion linking it with women right and rights
of the babies born. In Advocate Prabin

51. Suman Adhikari et. al v. Prime Minister and Council of Ministers and others (TRC Act Case)

52. Ne Ka Pa, Sawan, Dec No 9383, p 662

53. According to article 154 of the Interim Constitution, 2007 “the Government of Nepal may
constitute such commissions as may be required for the protection and promotion of the rights
and interests of various sectors including women, Dalit, indigenous peoples, Madhesi, disabled,
labours or farmers. The provisions relating to the formation, functions, duties and powers of
such commissions shall be as determined by law.”

54. Supreme Court Bulletin, 2072 Asar 1, page 15, Writ No 0368-W0-0395

Judiciary



sive Peace Accord, International Human rights and humanitarian law and their interpretation
made by the different UN treaty bodies, international courts supported by the UN itself, regional
instruments of human rights and regional courts, and Apex Courts of different States, this Court
has issued the mandamus writ order to form the Commission on Inquiry of Disappeared Persons
and the Truth and Reconciliation Comission separately with separate laws for long run manage-
ment of the transitional period.

70.

72.

73.

74.

75.

On the basis of comprehensive analysis of the Interim Constitution of Nepal, Comprehen-

Based on the analysis made above, it is very matter of pity why there should be search for ad-
equate cause and ground for amnesty who have committed a serious crime. There is only one
way of process of justice when such crimes are committed. It is a serious challenge for justice
and humanity to search for principles and ways not to prosecute and rather saying that it is
possible to grant amnesty if there are adequate cause and ground for amnesty.

Similarly, the provision of the section 26 (5) as it reads “If an application is submitted to the
Commission for amnesty pursuant to sub-section (3), the Commission must decide to make
recommendation for amnesty upon considering agreement and disagreement of the victim
as well as the gravity of the incident for granting amnesty to that perpetrator” is also dis-
putable. The term “disagreement” of the victim has been used immediately after the term
“agreement”’demonstrating that the meaing of disagreement is dualistic. Without the consent
or agreement of the victim and in the serious crime no amnesty is possible. The Court has
repeteadly addressed these issues in its past orders which the Commissions have to consider
as their guideline. The Commissions cannot neglect the order of the Court.

Writ petitioners state that section 29 of the Act has brought the recommendations of the
Commission under the discretionary power of the Government of Nepal and has affected the
constitutional rights of the Attorney General to prosecute. Provision on prosecution of the
Section 29(1) reads as “If recommendation is made by the Commission to the Government of
Nepal to prosecute the perpetrator found to be guilty of the offence of gross violation of human
rights, the Ministry must write to the Attorney General to prosecute the perpetrator found to
be guilty of the offence of the gross violation of human rights.” As per the Article 135 (2) of the
Interim Constitution of Nepal, the Attorney General has the sole authority of making a final
decision of filing or not filing a charge-sheet in a criminal offence.

As per the Article 135 (2) of the Interim Constitution of Nepal, the authority for prosecution
by the Attorney General authorised by the Constitution is special and autonomous in nature.
The reason behind authorising this authority to the Attorney General is that the institution
of the Attorney General has remained a professional and judicial institution. Such institution
does not file a mala fides charge sheet against somebody motivated by political interest or
for not creating the situation not to file a charge sheet against somebody for favouritism or
political interest. As such institutions have been set up and bestowed with all responsibilities
of prosecution with the belief that serious criminal prosecution that contains the element of
crime has to be based on special law and as per the judicial needs,, limiting the authority of
the Attorney General does not correspond with its objectives.

Thus, there is no any cause and rational basis not to recommend directly by the Commission to
the Attorney General constitutionally authorised filing a case on the behalf of the Government
of Nepal for prosecution The provision of sending the recommendation of the Commission to
the Attorney General not directly to prosecute to those who are proven guilty of human rights
violation by the investigation causes unnecessary complexities and creates doubt. The im-
plied meaning of sending such recommendation through indirect channel may be to allow the
perpetrator escape prosecution. As it has been much explained and analysed in the previous
orders of the Court in this regard, the provisions of the Act spelled more than necessary and
which are inconsistent with the clear provision of the Constitution that “...If recommendation
is made by the Commission to the Government of Nepal to prosecute the perpetrator found
to be guilty of the offence of gross violation of human rights, the Ministry ...” is deemed to be
quashed.
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76.

7.

78.

79.

80.

Thus, on the basis of analysis and causes made above that the provisions of the section 26 (2)
“where sufficient ground and reason are not found to grant amnesty from the investigation of
the Commission” and of the section 29 (1) “...If recommendation is made by the Commission to
the Government of Nepal to prosecute the perpetrator found to be guilty of the offence of gross
violation of human rights, the Ministry” of the “Commission on Investigation of Disappeared
Persons and Truth and Reconciliation Commission Act, 2014” is consistent with the Articles
12, 13, 24 and 135 of the Interim Constitution of Nepal, hence is deemed to be quashed and
quashed from the day of the order.

Though both the Commissions have been set up and have started their function, the relevancy
of the analysis and orders of this Court in previous case laws in this regard has not been over
while considering the legal questions in conflict in the contested law and the wording used in
that law and intent and feeling of written responses of the respondents; rather their relevancy
has much increased in the present context. Objectively, such Commissions are established to
identify the perpetrators by investigation of the crimes committed with intention during the
conlift era and to recommend for the prosecution and punish and reconciliate in the incidents
in which there is no serious human rights violations. It is the belief of this bench that such
Commissions of quasijudicial nature contributes indirectly to judicial proceeding.

The provisions of the Act are not adequate and clear from the analysis made above. Hence,
more complexities or dualities will arise when both the Commissions continue their functions.
Such Commissions established by the state law has to pay due attention to the Constitution,
international human rights and humanitarian law and established principles of justice. Also,
the orders issued by this Court itself have got the status of part and parcel of constitutional
law and the judicial values. Hence, such orders treated as constitutional customs remain as
the guiding principles for the operation of such Commissions.

The meaning of the saying that those responsible for serious human rights violation cannot be
free from their accountability means that others should not make any efforts to save them as
well on any pretext. One should be ready to face consequences if there are efforts to save such
culprits or one becomes accomplice to such deeds. The Court is of the belief that the Commis-
sions set up according to the law would not do so.

According to the article 107 (2) of the Interim Constitution of Nepal, 2007, the Court issues to
implement and have implemented this order regarding provisions not included in the “Com-
mission on Investigation of Disappeared Persons and Truth and Reconciliation Commission
Act, 2014” or those which are non-implementable because they have not been included or are
not clear and are inconsistent with the Constitution, international human rights law and in-
ternational humanitarian law in the name of the Commissions and the Government of Nepal
in a manner that it is not inconsistent with the orders, directives and interpretations made
in this petition and previous petitions of Rajendra Dhakal, Liladhar Bhandari and Madhav
Bhandari.

Pandak Vs Office of the Prime Minister
and Council of Ministers case, the Court
issued interim order to ban surrogacy in-
stantly, highlighting the issues that may
arise in future regarding the rights of the
baby’s citizenship and other rights as well
as the reproductive health of the mother?®.
The babies who were born before the order
and the ones who are going to be born may

face trouble as the order issued in a hurry
does not speak about such babies.

14.5 Foreign Citizen’s Access to Un-
derstandable Language in Crimi-
nal Prosecution

In Obunami Michael Vs the Govern-
ment of Nepal case’®, the Supreme Court
issued a directive order to have the system

55. Writ no. 072-WO-120, Order issued date August 25, 2015 (2072 Bhadra 8)

56. Ne Ka Pa, Bhadra, Dec No 9400, pp 846
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of appointing translator immediately for
those foreigners who do not understand
Nepali language. The directive order was
issued in the name of Police Headquar-
ter, Office of the Attorney General, and
the registrar of the Supreme Court. In the
case of foreign citizens, language barrier
can create a hurdle and weakens the whole
judicial proceedings. The Court issued a
directive order to manage the interpretor/
translator for the foreign citizens accused
in criminal prosecution in every stages
of their judicial proceeding by preparing
the list of the individuals who can under-
stand and speak the language of accused
in research department, the Court and its
subordinate courts. The directive order
instructs Police Headquarter, Office of the
Attorney General, and the registrar of the
Supreme Court to immediately make pol-
icy and action plan for using and provid-
ing such service and prepare the list for it,
besides ensuring the accountability of the
translator and making the service regu-
lar.. The court’s directive order regarding
the foreigner’s access to language, by pro-
viding them information regarding what
they have been accused of and what’s the
legal responsibility, has protected every
individual’s right to understandable lan-
guage during the criminal prosecution and
criminal procedure.

14.6 Discriminatory Puja on the Basis
of Fee at Pashupatinath Temple

In Advocate Rajiv Sinha Vs Pashu-
pati Area Development Fund case,®” the
Supreme Court concluded that religious
belief of everyone is equal whether one is
rich or poor so dividing the puja/ worship-
ing rituals at Pashupatinath Temple into
two categories as Special Puja and Gen-
eral Puja with distinctive difference in fee
as well as access to certain area of the tem-

57. Ne Ka Pa, Asar, Dec No 9364, pp 449-50
58. http://opmem.gov.np/np/decisions/

ple discriminated the devotees. Moreover,
those devotees, by paying high amount get
access to the plinth of the Temple and of-
fer flowers and other praying stuff , can
damage the idol on the one hand and on
the other, those who do not get access to
the plinth of the temple due to the low fee
feel that their prayer and devotion have
not reached to the God. The verdict of the
Supreme Court against ending such dis-
criminatory practice regarding accessing
the temple for worshiping can be one of
the important basis for enjoyment of hu-
man rights related to non-discrimination.

14.7 Students to Enrol at Medical
Colleges and Charging Tuition
Fee

The Cabinet decided to reduce the
number of seats in MBBS and BDS pro-
grammes to make the medical sector well
managed, easy and qualitative based on
the report submitted by the Committee
led by Prof. Kedar Bhakta Mathema and
the recommendation of the Medical Coun-
cil. The decision of the Cabinet meeting
held on March 31, 2015 was that “(t)he
Government of Nepal’s serious attention
has been drawnon fast unto death of Prof.
Govinda KC, and it has decided to make
medical sectors well managed, easy and
qualitative and not to provide affiliation
until the policy and law are made based
on the report submitted by the Mathema
Commettee.”®® The board members of
the medical colleges filed a writ petition
against the decision of the cabinet regard-
ing reduction of the number of seats. But
seven different verdicts of Supreme Court
and Appellate Court, Patan were issued
against the applicants. Thus, both the
Supreme Court and the Appellate Court
issued verdicts in favour of the medical
council, a regulatory body.
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Adv. Tejman Shrestha v Secretariat of Legislative-Parliament and others case

The Court has issued a following directive order drawing the attention of the Government
of Nepal in allowing only such companies which are reliable and produce standard drugs to bid the
tenders for supply. It has also asked GoN to manage appropriately bidding and supply process of
such drugs.

O As drug has relation with the basic health of human being, its production supply, and distribu-
tion system must be scientific. For that purpose by setting the scientific standard of the drugs
manufacturing, ensure only those companies who have met the minimum standard can contest
and ensure that standard, effective and qualitative drugs are supplied and distributed which
are produced from the best manufacturing companies.

O Inregards to the supply and distribution of drugs, set standard of testing the drug scientifically
and determine the process on such fundamental issue setting the standard and implement it
effectively.

O Arrange for the study by a Committee of Experts who has stakes on adequacy of providing repa-
ration as per the existing Drugs Act, 2035 to the consumers or their kin from the individual or
the organisation responsible for distribution of the drugs when such drugs cause death or other
physical or mental harm to the consumer (victim) after the consumption of such drug; take
necessary steps to make necessary amendment in the Act as well to ensure the accountability.

O It is essential to test the quality of the drugs imported from abroad or the one produced in the
country; the drug stores, where the drugs are stored before the distribution, must be scientifi-
cally tested to ensure that appropriate and adequate standard of such drugs; ensure drugs are
stored only in such storage. Set the necessary standard to store the drugs and permit/ allow
only those drug stores meeting the set standard as well as manage their regular inspection and
monitoring.

Provide the above mentioned Court order issued against the respective respondents
through the Office of Attorney General. Likewise, provide the copy of this directive order to the
Judgment Execution Directorate to manage for the effective implementation of the directive order
in this verdict and monitor whether the directive has been effectively implemented or not, and if
not implemented effectively, to arrange the proper implmentation of this directive order.

Source: Supreme Court Bulletin, 2072 Asadh 1, Page 1, 15 Writ no. 0368-WO-0395 Subject: Mandamus

15. Conclusion such rights and upon which the people

Independent and competent Judici-
ary is the basic condition of democratic rul-
ing system. Creation of just and favourable
environment for exercising fundamental
and other rights is possible only through
the existence and efficient performance of
the judiciary. The Interim Constitution of
Nepal, 2007 had constitutionally guaran-
teed the legal remedy. The Constitution
of Nepal 2015 has done the same. Under
this constitutional mandate, the Supreme
Court and the subordinate courts and tri-
bunals have been dispensing justice.

The dJudiciary that restores not
only the fundamental rights of citizens but
also all human rights of all when violation
of such rights occurs or is almost to occur,
is the final protector and custodian of the

have faith as the institution of last resort.
When there was an armed conflict between
the then CPN-M and government security
forces of Nepal for a decade, the Judiciary
had earned its reputation and trust for
protecting the fundamental rights of the
cadres of CPN-Msuch as right to life, right
against torture, right to fair trail and so
on. Hence, the justice dispensation by the
judiciary itself is largely responsible for
safeguarding its own image.

When the leader of the Judiciary
can not rationally and consciously decide,
it erodes the faith of people on entire judi-
ciary. The transfer of the judges of appeal
and district courts by the former CJ Shah
during his last days at office disappointed
people as it adversely affected the credit of
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the Judiciary. This grim effort of tarnish-
ing the image of Judiciary was corrected
by the present CJ Shrestha.

While cases above 20 thousand
have been piled up at the Supreme Court
and the sitting judges are only 10, the ratio
between the case work load and the num-
ber of judges is not proportional. Moreo-
ver, these existing judges have not been
able to deliver justice because of structure
damaged by the great earthquake of April
2015. Hence, justice dispensation has been
delayed tantamount to justice being de-
nied.

On the one hand, there is analysis
of the Chief Justice that one of the most
entities that suffered the most due to tran-
sition is judiciary and on the other, as the
Judicial Council has not been fully filled
so far, it has not yet been able to appoint
the judges. As Judicial Concil has not been
able to function in fulfledged way, it seems
whether the Council has narrowed its own
scope itself.

Forming committee to study about
existing anomaly and irregularityin the
Judiciary is a noble initiative in itself.
However, the Lal Committee formed to
study and make recommendation regard-
ing ending such irregularities is not the
first Committee of its kind. Previoulsy too,
two such study committees were formed.
Hence, formation of such committees for
ending irregularities in the dJudiciary
should not be just for face saving purpose.
It must be result oriented than a ritual-
istic one. The Lal Committee also recom-
mends that appointement of judges would
be effective to end the existing irregularies
in the courts.

In 2015 the Supreme Court deliv-
ered its landmark judgments in some ma-
jor cases for protection and promotion of
human rights which will have long lasting
consequences. In Suman Adhikari et. al v.
Prime Minister and Council of Ministers
and others (TRC Act Case), the Special
Bench of the Court declared some of the
provisions such as amnesty to the hu-

man rights violators of the “Commission
on Investigation of Disappeared Persons
and Truth and Reconciliation Commission
Act, 2014" inconsistent with the principles
of international human rights law. The
Court also delivered a clear message that
none in the future would dare to commit
such deeds that would violate the human
rights. The Court stressed that the viola-
tors of serious human rights violation can-
not be free from their accountability; oth-
ers should not make any efforts to save
them as well.

Court’s verdict on right health with
regards to have access to qualitative drugs
for living a dignified life and state obliga-
tions to ensure that people can enjoy this
right is partly positive. Though the Su-
preme Court quashed the writ, it has ac-
cepted that any person has locus standi to
seek the legal remedy where situation of
having prevalence of low quality drugs in
market exists. Moreover, it has issued the
directive order to form a committee of ex-
pert to ensure whether the existing legal
provisons are adequate enough to ensure
the accountability of the drug suppliers,
distributors and the government agencies
in monitoing it. Besides this, focus of wom-
en rights over their body and their health
care in surrogacy case is equally impor-
tant. However, interim order in surrogacy
case seems to have been issued in hurry.
Foreigners’ right to have interpreter in
criminal prosecution has duly understood
the gravity of basic human rights of for-
eigners in criminal prosecution. No privi-
lege based on paid fees in offering prayers
to God at temple is a landmark judgement
from the rights perspective of non-discrim-
ination.

Head of State with the recommen-
dation of the Executive can pardon the
convicted criminal after exhaustion of do-
mestic proceedings of prosecution. Howev-
er, while pardoning, such authority should
not misuse its power that would promote
impunity by granting immunity to the hu-
man rights violators. Latest case laws in
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Nepal have clearly hinted that pardoning
is not solely a discretionary power which
has been bestowed with. Besides that, this
year the Supreme Court has delivered
some good judgements regarding right to
health, non-discrimination, positive dis-
crimination, right to have access to under-
standable language during the criminal
prosecution. Having delivered such good
judgments, the Judiciary has saved its
image on the one hand and on the other
having no very concrete plan to end the
irregularities which are rife at the judici-
ary, non-functioning of Judicial Council
in appointing the judges at the Supreme
Court after the promulgation of the Con-
stitution, Court’s narrow interpretation
in this regard and limitation of the justice
dispensation and piling up of the cases
waiting for final hearing have provided
enough ground to be skeptical whether the
commitments of the head of the judiciary
would remain untranslated into practice.

16. Suggestions

As judicicary is the last resort for
protectiton of fundamental and human
rights, there must be the faith and trust of
citizens in it. To sustain the faith and trust
of people on protection of rights by the ju-
dicial system, the judiciary has to provide
timely justice to the party of disputes. For
that the Nepalese Judiciary should not de-
lay in appointing the judges considering
the case loads at the Supreme Court and
subordinate courts confining within the
constitutional mandate. Judicial activism
and liberal interpretation of the Constitu-
tion seem essential to achive tha